D.0.F:16/8/2023
D.0.0:9/1/2026

IN THE DISTRICT CONSUMER DISPUTES REDRESSAL COMMISSION KANNUR
CC.NO0.297/2023
Dated this the 9™ day of January 2026

PRESENT:

SMT. RAVI SUSHA : PRESIDENT
SMT.MOLYKUTTY MATHEW : MEMBER
SRI.SAJEESH.K.P : MEMBER

Bijesh.M.K, S/o Krishnan,
Madathil House,Chorode East.Po,
Vadakara Thaluk,Kozhikode-673106. , : Complainant

1.Dr.Vinayak Ram K.P.S
C/o Baby Memorial Hospital,Indhiragandhi Road, : Opposite parties
Kasaba,Kalathikkonnu,Kozhikkode -673004. ,
2.Managing Director,Baby Memorial Hospital
NH-66,Chala Bypass,Edakkad,Nadal,Kannur-670007.
3. Genesis Institute of Medical Science Pvt Ltd,
Chala By pass-670007
(Adv.Syam Padman)

ORDER
SMT. RAVI SUSHA : PRESIDENT

Complainant filed this complaint for getting an order directing opposite parties
to pay an amount of Rs.2,50,000/- towards the hospital expense incurred to the
complainant due to the medical negligence on the part of opposite parties,
Rs.2,30,000/- towards loss of income to the complainant due to the negligence of
OPs, Rs.2,00,000/- towards compensation for the physical and mental agony and
hardship caused to the complainant due to the negligence of the opposite parties.

Complainant’s case is that because he has been working for long hours in a
barbershop, his right leg has been affected by varicose vein. Since the problem

became serious, complainant has contacted 1st OP Doctor at Baby Memorial



Hospital on 13/6/2023 and the complainant was examined by 1st OP doctor and
advised to take scan from Shajis MRI Scan centre, and as such taken scan by
spending about Rs.3300/-. He again went to 1st OP with scan report on the same
day. Then 1st OP doctor advised laser treatment and informed, however, since the
vein behind the right knee has narrowed, laser treatment cannot be done there and
the issue can be resolved through open surgery. Doctor informed the expense for
the surgery comes about Rs.60,000/- and advised the complainant to come morning
of day and after surgery, he would be discharged evening itself and he could go to
work the very next day. Trusting the words of the 1st OP doctor arranged cash of
Rs.60,000/- on 15/6/2023 and approached 1s OP doctor in OP hospital. After pre
surgery tests, 1st OP informed that there is no problem in undergoing the surgery
and thus done laser treatment and open surgery on the right leg and put bandage
and discharged in the same night with advise that the bandage can be removed
after two days. It is submitted that as per that after two days when he removed
the bandage, there was blisters appeared as if it was burnt, in the area where the
laser was conducted. But there was no problem in the area where open surgery was
done. Then he had taken video of the blister portion and sent to 1st OP. Then 1st
OP prescribed Mega heal ointment. Be after the surgery pain killers were given,
for one week, there was no pain at the surgical and laser area. But after one week
due to severe pain in the area where the laser was done, it was not possible to
place the foot on the ground and as a result, it was a condition in which going to
work was not possible. On 2/6/2023 complainant again approached 1st OP in OP at
2nd OP hospital, then 1st OP informed that it was actually a case that required open
surgery and the laser procedure was done by taking a high risk and since the vein

was very close to the skin, it resulted in burns like this. 1st OP informed that it is only



a small injury and no problem for doing work. As such he went for the work
after wearing the pad suggested by 1st OP and take the medicines prescribed by
1st OP. So on the very next day he went for doing work in Barber shop. But by
afternoon, due to fever and pain, he had to close the shop and return home. Due to
cause severe pain he had gone Co-Operative hospital Vadakara to consult the
doctor. Since the fever did not subside, he was taken to Health centre Orkattery for
consulting doctor on 1/7/2023. After doing a blood test, it was found that the count
was 20400 and he was advised to consult 1st OP. It is submitted that when he
contacted 1st OP through phone, 1st OP informed that the present complaint was
happened not due to the fault of his surgery and instructed to consult other M.D.
Medicine Doctor. So he had to go to Asha Hospital at Vadakara and consult
Dr.Arun, MD General Medicine. After examination Dr.Arun informed that the
infection was from the area of laser and prescribed tablets for two days. After
consuming the tablets for two days when blood test was taken the count became
less, then prescribed the said tablets for 5 days. But after 5 days when the tablets
over, he also felt severe pain in the leg and again went to the said hospital and
consulted Dr.Arun. After prescribing medicine, Doctor informed to consult a surgeon
if the pain will subside. Due to severe pain he consulted Dr.Anush Nagotu General
Surgeon at Asha Hospital. The doctor after examination, the pus from the laser
burned area was renewed. The nerve of right leg was taken and sent for
examination and the report has been submitted. The complainant still going to the
hospital regularly and a lot of money is spending for the treatment. Complainant
alleged that the said difficulties and discomfort and complication at the area where
laser treatment was done by 1st OP etc, was caused due to the medical negligence

on the part of 1st OP. Hence this complaint.



After receiving notices OPs 1&2 filed joint written version stated that the
complainant was treated as per the universally accepted standard medical protocol,
all care, caution and attention. It is submitted that the complainant came to the
outpatient department of 2 OP hospital on 13/6/23 and consulted the 1st OP with
complaint of pain and pedal oedema on long standing and skin hyper pigmentation
around ankle and he had dilated veins both lower limbs clinically diagnosed as
varicose vein . As per reported clinical history he was having complains of varicose
veins for more than 10 years and had tried all forms of treatment including
Ayurveda and Homeopathy but without relief. After examination the 1st OP advised
for a venous color Doppler of both lower limbs. The patient reported back with
venous Doppler report which showed Bilateral dilated great saphenous vein(GSV)
with Dilated right small saphenous vein(SSV) with multiple below knee perforators
incompetence. Based on clinical examination findings and Doppler study the patient
was informed about his advanced stage of varicose veins and also about the need
for surgery. Since patient's disease condition was in its advanced stage he
required removal of certain parts of the veins by doing an open surgery and the pros
and cons of the proposed surgical treatment was discussed with him and he
accepted his disease status and agreed for the surgical procedure. The medically
accepted and known risk factors were also discussed with the patient and it was
decided to do Right side Endovenous laser procedure ablation of varicose vein with
SPJ ligation with sclerotherapy under spinal anesthesia. The risk and complications
involved in the surgery especially in view of advanced disease condition were
discussed with the patient and detailed written informed consent was obtained
preoperatively. Under all care and aseptic sterile precautions the 1st OP conducted

Endovenous laser procedure ablation of varicose vein with SPJ ligation with



sclerotherapy under spinal anesthesia and the surgery was uneventfully completed
without any complication. The compression bandage was applied andgiven
instruction to remove the same after two days and advised to start applying
compression stalking for 2 months. But the complainant refused to buy the
compression stalking on discharge and left the hospital with only discharge
medication. He was advised to take plenty of oral fluids and review after one month
in the OPD. After two days the complainant contacted the 1st OP over telephone in
the OPD in BMH Calicut and informed about a blister seen in the inner thigh. The
1st OP told the complainant that it was one of the known complication of
endovenous laser treatment as his veins were just underneath the skin it might
have caused thermal injury . 1st OP, advised to apply Megaheal ointment and
instructed to report the OPD if the symptom did not relieve. Later the complainant
did not contact the 1st OP for 2 weeks and he came up for consultation only on
28/6/23 in the OPD in BMH Calicut, on examination of the patient the wound
showing signs of healing and for the complaint of pain anti-inflammatory tablet were
given for 5 days and asked to review after one week. He was given specific
instruction to use compression stalking as it was part of treatment. But he refused to
buy compression stalking again and he was warned about the chance of recurrence
of the disease if he did not use compression stalking. The complainant’'s case that
he resumed his job by using necessary pad is falsely stated since he did not buy
compression stalking from the hospital as advised by the 1st OP. The complainant
never turned up for follow up consultation or review with the 1st OP after 28/6/23.
Formation of cellulites in laser ablation of varicose vein is a reported known
complication involved in the treatment of varicose vein as his veins were just

underneath the skin and the possible thermal injury despite taking due care and



caution cannot be ruled out. There is absolutely no carelessness or fault in
treatment from the part of the 1st OP at any point of time in treatment. The
complainant on his own volition continued treatment elsewhere and it is learnt that
he is completely cured with treatment. The complainant also did not care to apply
compression stalking and later formation of cellulites and infection are induced by
factors beyond the control of the 1st OP. There is no medical negligence or
deficiency in service on the part of OPs. Hence prayed for the dismissal of the
complaint.

On the basis of the contentions in the version of OPs 1&2, complainant has taken
steps to implead 34 OP as additional OP, which was allowed and impleaded 3 OP

as per the order in IA NO.29/2024.

3rd OP also filed version. The contentions of 3@ OP are that the complainant was
treated as per the universally accepted standard medical protocol bestowing all
care, caution and attention. The same would be evident from the case sheet and
treatment records maintained with the hospital. The 37 OP is a parent company of
2nd OP hospital and administrative activities of the 2" Op hospital are controlled by
3d OP. and 3 OP hereby adopts the written version filed by the OPs1&2 and
prayed to dismiss the complaint.

Both parties led their evidence.

Complainant filed his chief affidavit and documents. He was examined as PW1
and the documents were marked as Exts.A1 to A14. Cross examined by OPs and
marked Exts.B1, B1(a). On the side of OPs, 2 OP filed chief affidavit and was
examined as DW1. One more witness Dr. Renji Mathew Vaidyan,
MBBS,MS(General Surgery) consultant- Dept. of General and Minimal Access

Surgery, KIMS Health Trivandrum was examined as an expert witness on the side of



OPs. DWs 1&2 were cross-examined by the complainant. After that complainant

argued the case. Complainant conducted the case in person .

We perused the pleadings of both parties, material evidence submitted before

us, and also oral evidence of both parties (PW1, DW1) and of expert withess(DW2).

Complainant’s case is that he has been working for long hours in a barbershop,
his right leg has been affected by varicose vein. Since the problem became serious,
complainant has contacted 1st OP Doctor at Baby Memorial Hospital on 13/6/2023
and the complainant was examined by 1st OP doctor and advised to take scan
from Shajis MRI Scan centre, and as such taken scan by spending about Rs.3300/-
He again went to 1st OP with scan report on the same day. Then 1st OP doctor
advised laser treatment and informed, however, since the vein behind the right knee
has narrowed, laser treatment cannot be done there and the issue can be resolved
through open surgery. Doctor informed the expense for the surgery comes about
Rs.60,000/- and advised the complainant to come morning of day and after surgery,
he would be discharged evening itself and he could go to work the very next day.
Trusting the words of the 1st OP doctor , complainant arranged cash of Rs.60,000/-
on 15/6/2023 and approached 1s OP doctor in OP hospital. After pre surgery tests,
1st OP informed that there is no problem in undergoing the surgery and thus done
laser treatment and open surgery on the right leg and put bandage and discharged
in the same night with advise that the bandage can be removed after two days. Itis
submitted that as per that after two days when he removed the bandage, there
was blisters appeared as if it was burnt, in the area where the laser was conducted.
But there was no problem in the area where open surgery was done. Then he had

taken video of the blister portion and sent to 1st OP. Then 1st OP prescribed Mega



heal ointment. Be after the surgery pain killers were given, for one week, there was
no pain at the surgical and laser area. But after one week due to severe pain in the
area where the laser was done, it was not possible to place the foot on the ground
and as a result, it was a condition in which going to work was not possible. On
2/6/2023 complainant again approached 1st OP in OP at 2nd OP hospital, then 1st
OP informed that it was actually a case that required open surgery and the laser
procedure was done by taking a high risk and since the vein was very close to the
skin, it resulted in burns like this. 1st OP informed that it is only a small injury and
no problem for doing work. As such he went for the work after wearing the pad
suggested by 1st OP and take the medicines prescribed by 1st OP. So on the very
next day he went for doing work in Barber shop. But by afternoon, due to fever and
pain, he had to close the shop and return home. Due to cause severe pain he had
gone Co-Operative hospital Vadakara to consult the doctor. Since the fever did not
subside, he was taken to Health centre Orkattery for consulting doctor on 1/7/2023.
After doing a blood test, it was found that the count was 20400 and he was advised
to consult 1st OP. It is submitted that when he contacted 1st OP through phone, 1st
OP informed that the present complaint was happened not due to the fault of his
surgery and instructed to consult other M.D. Medicine Doctor. So he had to go to
Asha Hospital at Vadakara and consult Dr.Arun  MD General Medicine. After
examination Dr.Arun informed that the infection was from the area of laser and
prescribed tablets for two days. After consuming the tablets for two days when
blood test was taken the count became less, then prescribed the said tablets for 5
days. But after 5 days when the tablets over, he also felt severe pain in the leg
and again went to the said hospital and consulted Dr.Arun. After prescribing

medicine, Doctor informed to consult a surgeon if the pain will subside. Due to



severe pain he consulted Dr.Anush Nagotu General Surgeon at Asha Hospital. The
doctor after examination, the pus from the laser burned area was renewed. The
nerve of right leg was taken and sent for examination and the report has been
submitted. The complainant still going to the hospital regularly and a lot of money
is spending for the treatment. Complainant alleged that the said difficulties and

discomfort and complication at the area where laser treatment was done by1st OP.

On the other hand OPs submitted that the complainant came to the outpatient
department of 2" OP hospital on 13/6/23 and consulted the 1st OP with complaint
of pain and pedal oedema on long standing and skin hyper pigmentation around
ankle and he had dilated veins both lower limbs clinically diagnosed as varicose
vein.  As per reported clinical history he was having complains of varicose veins
for more than 10 years and had tried all forms of treatment including Ayurveda and
Homeopathy but without relief. After examination the 1st OP advised for a venous
color Doppler of both lower limbs. The patient reported back with venous Doppler
report which showed Bilateral dilated great saphenous vein(GSV) with Dilated right
small saphenous vein(SSV) with multiple below knee perforators incompetence.
Based on clinical examination findings and Doppler study the patient was informed
about his advanced stage of varicose veins and also about the need for surgery.
Since patient’s disease condition was in its advanced stage he required removal
of certain parts of the veins by doing an open surgery and the pros and cons of the
proposed surgical treatment was discussed with him and he accepted his disease
status and agreed for the surgical procedure. The medically accepted and known
risk factors were also discussed with the patient and it was decided to do Right side
Endovenous laser procedure ablation of varicose vein with SPJ ligation with

sclerotherapy under spinal anesthesia. The risk and complications involved in the



surgery especially in view of advanced disease condition were discussed with the
patient and detailed written informed consent was obtained preoperatively. Under
all care and aseptic sterile precautions the 1st OP conducted Endovenous laser
procedure ablation of varicose vein with SPJ ligation with sclerotherapy under spinal
anesthesia and the surgery was uneventfully completed without any complication.
The compression bandage was applied and given instruction to remove the same
after two days and advised to start applying compression stalking for 2 months. But
the complainant refused to buy the compression stalking on discharge and left the
hospital with only discharge medication. He was advised to take plenty of oral fluids
and review after one month in the OPD. After two days the complainant contacted
the 1st OP over telephone in the OPD in BMH Calicut and informed about a blister
seen in the inner thigh. The 1st OP told the complainant that it was one of the
known complication of endovenous laser treatment as his veins were just
underneath the skin it might have caused thermal injury . 1st OP, advised to apply
Megaheal ointment and instructed to report the OPD if the symptom did not relieve.
Later the complainant did not contact the 1st OP for 2 weeks and he came up for
consultation only on 28/6/23 in the OPD in BMH Calicut, on examination of the
patient the wound showing signs of healing and for the complaint of pain anti-
inflammatory tablet were given for 5 days and asked to review after one week. He
was given specific instruction to use compression stalking as it was part of treatment.
But he refused to buy compression stalking again and he was warned about the
chance of recurrence of the disease if he did not use compression stalking. The
complainant’s case that he resumed his job by using necessary pad is falsely
stated since he did not buy compression stalking from the hospital as advised by the

1st OP. The complainant never turned up for follow up consultation or review with
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the 1st OP after 28/6/23. Formation of cellulites in laser ablation of varicose vein is a
reported known complication involved in the treatment of varicose vein as his veins
were just underneath the skin and the possible thermal injury despite taking due
care and caution cannot be ruled out. There is absolutely no carelessness or fault in
treatment from the part of the 1st OP at any point of time in treatment. The
complainant on his own volition continued treatment elsewhere and it is learnt that
he is completely cured with treatment. The complainant also did not care to apply
compression stalking and later formation of cellulites and infection are induced by
factors beyond the control of the 1st OP.
The questions which arise in the complaint are as follows:-

1) Whether it is proved that the 1st OP committed negligence while treating the
complainant?

2) Whether in the facts and circumstances of the present case, compensation
can be awarded against OPs 1 to 3? If so, to what extent compensation can be

allowed?

From the complaint, it is stated that the complainant at first approached 1st OP on
13/6/2023 with the complaint of varicose vein on his right leg. Then the complainant
was advised to take scan. It appears from the prescription dtd.13/6/2023(Ext.A1).
After seeing the scan report diagnosis was “c.o dilated veins both lower limbs, c.o
pain and pedal edema on long syanding, c.o skin hyper pigmenattion around ankle,
Venous Doppler: dilated Bilateral GSV with Dilated Right SSV with bilateral below
knee perforators incompetence” .

Complainant was advised to do Right EVLT with SPJ ligation with Sclerotherapy
under SA. On 15/6/2023 surgery and Laser proceedings were done. Ext.A2

series is the discharge bill amounts to Rs.60,000/-. Ext.A14 is the procedure brief
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done by 1st OP on 15/6/2023 which shows after the procedure compressing dressing
applied and plan for discharge at 7.P.M in the same day. In the discharge summary
dtd.15/6/2023, the medicines were prescribed for 7 days and advised class Il
compression stalking AG for 2 months. Review after 1 month in OPD.
Complainant’s allegation is that on removing the bandage put by 1st OP after
procedure, for two days, there was blisters like burnt injury, seen in the area where
laser procedure was done. On informing 1st OP, prescribed Megaheal ointment.
Complainant further alleged that at the discharge time medicines including pain
killers were given for 7 days . But after 7 days when pain killers were over, he felt
severe pain at the laser area and also felt fever. On consulting with 1st OP,
prescribed medicine. Complainant alleged that on 28/6/2023, 1st OP informed that it
was actually a case that required open surgery and the laser procedure was done by
taking a high risk. Complainant submitted that he had not felt any discomfort at the
area where open surgery was conducted. It is alleged that though he had taken
medicines prescribed by 1st OP on 28/6/2023 he did not get any relief from pain and
fever. So on the next day itself he had to go “The Badagara Sahakarana Auspathri”
Hospital Vadakara. Ext.A4 is the OP record issued from the said hospital
dtd.29/6/2024. Further submitted that since the fever and pain did not subside he
went to Asha Hospital. Ext.A5 is the OP card issued from Asha Hospital
dtd.1/7/2023. On perusal of Ext.A5, it is seen recorded that “post laser”. Fever, mild
LVTS Blood flow on the vein in sluggish- cellulites? TC 20400/- which shows active
bacterial infection or severe inflammation . Complainant alleged that the treated
Doctor Dr.Arun K.P at Asha Hospital informed the complainant to consult 1st OP
surgeon. Complainant further alleged that though he contacted 1st OP through phone

, and informed his condition, 1st OP , said that the infection did not occur due to any
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fault in the laser procedure, it happened due to other reasons, and he advised
consultation with other MD doctor. On7/7/2023 also he consulted with Dr.Arun K.P,
his prescription shows presence of cellulites (right) posterior thigh and prescribed
medicines for infection and suggested surgery. Ext.A13 is the OP card issued by
Dr.Anugh Nagotu(General Surgery) at Asha Hospital dtd.19/7/2023. InExt.A13, we
can reveal that the doctor put a query” the patient has undergone EURFA and has
a burn injury, possibility as a complication. Further it is noted that Necrotic patch of
skin means a small area of skin where the tissue has died. The doctor suggested
needs bridement , UA means the wound cannot heal on its own Uuleus the dead
tissue is removed. So the complainant was advised to take soft tissue san to rule
out DVT and undertying Residual collection. In Ext.A13, it is seen, complainant
revisited on 20/7/2023, 21/7/2023, 22/7/2023, 23/7/23, 24/7/23, 25/7/23, 26/7/23,
27/7/123 and 28/7/2023. Ext.A6 is the Right Lower Limb Venous Doppler report
dtd.28/7/2023 which reveals that” all deep veins are normal in course and caliber,
Mild subcutaneous edema, No evidence of deep vein thrombosis, GSV is narrowed
in caliber, SSV- is dilated in the popliteal region and incompressible hypoechoic
contents noted in the superior aspect, Few dilated superficial vein noted in the
below knee and lower leg region. Impression: Superficial vein thrombosis of SSV,
Varicosities of superficial veins with incompetent perforators as described”. After

obtaining report the dead vein was removed under Anesthesia.

Thus from Ext.A6 it is clearly evident that the infection was due to the fault in
conducting laser procedure done by 1st OP. Ext.A9 series are the photos of the
infected leg of the complainant. Ext.A13 series further shows that OP card

dtd.2/8/2023 Reviewed clear , the patient can resume work.
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Thus from Exts.A4 to Ext.A13 series show that there was error committed by
1st OP while doing laser procedure on the posterior thigh on the complainant.

Here 1st OP contended that at the time of 1st examination, the complaint of the
patient was pain and pedal oedema on long standing and skin hyper pigmentation
around ankle and he had dilated veins both lower limbs clinically diagnosed as
varicose vein . As per reported clinical history he was having complains of varicose
veins for more than 10 years and had tried all forms of treatment including
Ayurveda and Homeopathy but without relief. After examination the 1st OP advised
for a venous color Doppler of both lower limbs. The patient reported back with
venous Doppler report which showed Bilateral dilated great saphenous vein(GSV)
with Dilated right small saphenous vein(SSV) with multiple below knee perforators
incompetence. Based on clinical examination findings and Doppler study the patient
was informed about his advanced stage of varicose veins and also about the need
for surgery. Since patient’'s disease condition was in its advanced stage he
required removal of certain parts of the veins by doing an open surgery and the pros
and cons of the proposed surgical treatment was discussed with him and he
accepted his disease status and agreed for the surgical procedure. The medically
accepted and known risk factors were also discussed with the patient and it was
decided to do Right side Endovenous laser procedure ablation of varicose vein with
SPJ ligation with sclerotherapy under spinal anesthesia”.

Further 1st OP contended that there was formation of blister at the laser
procedure area was one of the known complication of endoveneous laser
treatment. Further submitted that on examination of the patient on 28/6/2023, the
wound showing signs of healing and for the complaint of pain anti-inflammatory

tablet were given for 5 days and asked to review after one week.
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But the prescription of 1st OP dtd.28/6/2023 does not show the instruction to

come for review after one week.

1st OP also submitted that the complainant was given specific instruction to use
compression stalking as it was part of treatment. But he refused to buy that
compression stalking again and he was warned about the chance of recurrence of
the disease if he did not use compression stalking. Further stated that the
complainant’s case that he resumed his job by using necessary pad is falsely
stated since he did not buy compression stalking from the hospital as advised by the

1st OP.

The said contention was denied by the complainant. During cross-examination

by the learned counsel of OP, we can understand in page 4 and in page 5 that”
o)\ BB 1Wy6s oflelonelod  mldenimad@o  6.21Qemeanm)

alOGOM®  compression socks ENSEMEOAMMIM? G@ROM.  (BM IWIW
Rlo W@ oilalo  ~tellenemens @ @@  mldeumuadeemm)
aloeooy anqilanss]  @amleymm? Gee®m. GREBOM  6.2IQIM
meBrud Qo  ue)om] af)Mo  @R® @yalo SHoellm
(U MEBBRD QENSIW] )My alOOI@? VA1V, af)D\d>BH B> 0D
@REBBOM  QUDETHNYM &I o amqlensslewd?  amqlandses].

) B 1> D mldegwlal (al&HOOMEE8  compression  socks

QDB IWMICWI , OalC@IU]@ICWI,&HIMILNM B0) COEIW)o
m1eB30d 20280246 1W1glg)? GRO free GRW | surgery
HF100MEa 20D BRM (@ @@ mlm) @anloyam.

Further when the learned counsel asked to PW1 in page 6 that the complainant
went back to work after wearing compression pack is a lie, the complainant (PW1)

categorically replied that it is a wrong statement. So from the above said evidence
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as adduced by the complainant, it can be presumed that the averment of the
complainant that he weared compression pack after the procedure and during work

is a correct statement.

Other contentions of 1st OP are that formation of blisters in the laser procedure
area is one of the known complication of endovenous laser treatment as his veins
were just underneath the skin it might have caused thermal injury. 1st OP also
argued that since the disease condition of the patient was in its advanced stage he
required removal of certain parts of the veins by doing an open surgery and the
complainant agreed for the surgical procedure. OP further argued that in GSV
cases, open surgery is not possible and laser procedure is feasible. In order to
prove mainly these points, OPs cited Dr.Renji Mathew, MS in General surgery,
having 8 years experience in Laparoscopic surgery and varicose vein surgery,
consultant Department of General and Minimal Access surgery KIMS Health,
Trivandrum, as an Expert Doctor. The said doctor was examined as DW2. On
analyzing the evidence of expert witness(DW2), it is revealed that “Doctor (@S
BRE (DO @ advanced varicose vein disease ©88 €©) patient
M  ©HIS)H6)YM standard accepted treatment protocol n{)®I6M ? @R patient

M®e0 condition M)o scan report o GRMMVE 2o @186 0.  Ext.B1
shown to the witness and asked- @9 @&HMII@ Endo venus lacer

ablation treatment ©£2S)OM® standard protocol (aldIEAIEEMI? GREM.
eNOM@o  case cebgr]@ 6NV treatment most accepted treatment GrRyeMm.
Varicose vein treatment M@0 E@XVNAIW] open surgery option
©eeN3I? @mé’. DW2 further deposed that “ open surgery @)o
Endovenus lacer opton Mo ©OBBCA[OD )@ treatment option

M af)eBReMm ®IQ@dMEe)0? patient  MAOO  scan  report
@PMMIG |206m  @AdM 1068 . EVLA procedure @ a()00mg)d0
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side effect ©eMBIdh)o? Ablate ©21@QPM vein M ©2I0I® GQIRM
QaMBINID0  B0) UROD MaldWM WSO MaYa|Sdo skin burns
©6en82do, deep vein thrombosis ©eNM82(o, omoellw)es Hgd
changes temporary @eng8d(do. GSV @& open surgery  MSODIND
al02@@D? alQo.Further says that  Blisters  ©o thermal injury &o
medically accepted complications @Rem.

Hence , evidence of DW2 is taken as a whole we could understand that, the
mode of procedure has to be opted by a surgeon after examining the clinical
condition of the patient as well as scan report. Ext.A3 is the scan report of the
patient taken on the 1st day of examination of the complainant. Here it is to be noted
that DW2 the Expert doctor opined after examining Ext.A3 that as per GSV
measures in Ext.A3, though the laser procedure opted by 1st OP is a correct method,
open surgery , on the posterior thigh also possible. It is to be noted that the

complainant did not experience any discomfort from the open surgery procedure.

Then as an experienced doctor, 1st OP could have avoid laser procedure and
opted open surgery on the complainant as he has knowledge about the happening
of complication after laser procedure. Here it is also to be noted that DW2 also

opined that “ Ablate @21®J)0MN vein m 020l GAIBM eeNsd Do,
80) UWOD MaldM WEO] MaYenlSdo skin bums ©eME8dNdo,
deep vein thrombosis @eM82(Do, oomoellw)es &»8d change
temporary @©engd(1do0.”

Here 1st P admitted that after two days complainant contacted 1st OP through
phone and informed about blisters seen in the laser procedure area. Then advised
to apply Mega heal ointment and after two weeks ie on 28/6/2023 complainant came

up in OPD in BMH Calicut and the complaint about pain. 1st OP submitted then on
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examination wound was showing signs of healing and prescribed anti inflammatory
tablet for 5 days and asked for review after one week and instructed to use
compression stalking. But in the prescription of 1st OP dated 28/6/23, only
chymoral Tab (anti inflammatory) was given. We can see either in the said
prescription or in the discharge summary Ext.B1 1st OP has not mentioned about
using bandage. But from the statement of complainant, he was given instruction to

wear bandage, and he had also used compression stalking.

From the medical records Ext.A4 shows that on the very next day ie, on 29/6/23
after consulting 1st OP he went to Badagara Sahakarana Asupathre Vadakara with
a complaint of fever 102.2*F with body pain and from the other Medical records also,
we can realize that 1st OP had not given proper care and caution in conducting
laser procedure on the patient instead of conducting open surgery and also
managing post operation treatment. From Exts.A4 to A13, the principle res ipsa
loquitur is squarely attracted in the facts and circumstances of the present case .
In this situation the observations in Jacob Mathew Vs State of Punjab &
Anr.(2005)CPJ (SC) can be taken into account. The Apex court held that ” medical
negligence resulting in to damage may be held as proved when the complainant
establishes (1)The existence of the duty take care, which is owed by the defendant
to the complainant (2) The failure to attain that standard of the care prescribed by the
law there by committing a breach of such duty; and (3) Damage which is both
casually connected with such breach and recognized by the law, has been suffered
by the complainant. In our opinion, all the three ingredients are duly proved by the

appellant (complainant) in the present case.”

Further 1st OP submitted that the risk and complications involved in the surgery

18



were discussed with the patient and detailed written informed consent was obtained
pre-operatively. Which submission of 1st OP was denied by complainant. On the
side of OPs, Ext.B1(a) is marked as the informed consent obtained from the
complainant. In Ext.B1(a), it is to be noted that what are the complications
happened in connection with the surgery was not mentioned in it. The said portion
is left as blank. During cross examination complainant pleaded that 1st OP had not
mentioned about the chance of complications, which will happen after laser
procedure. Hence from Ext.B1(a) itself we can presume that the details of
complications, had not explained to the patient before the procedure, which also
reveals that there was medical negligence which leads to deficiency in service on
the part of 1st OP.

From available evidence this complaint is liable to be allowed. The reason
being that the negligence made by 1st OP is quite apparent and no expert report is
required to examine whether negligence was made or not.

All these facts of the case lead us to believe that this is a case of gross medical
negligence in the treatment of the complainant and hence the complainant is

entitled to get relief. OPs 2&3 are having vicarious liability .

In the result complaint is allowed in part. Opposite parties 1 to 3 are directed to
pay Rs.1,00,000/- to the complainant towards hospital expense incurred to the
complainant.(Exts A3 series and A7 series are pertaining to the medical expenses
incurred to the complainant). Opposite parties 1 to 3 are further directed to pay
Rs.2,00,000/- towards compensation for the medical negligence on the part of
opposite parties. Complainant failed to submit any documents related to his job and
income. So we are not inclined to allow any amount on that head. Opposite parties

1 to 3 are further directed to pay Rs.25,000/- towards litigation expense. Opposite
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parties 1 to 3 are directed to comply the order within one month from the date of
receipt of the certified copy of this order, failing which Rs.2,00,000/- + Rs.1,00,000/-
will carry interest @9% per annum from the date of order till realization and the
complainant can execute the order as per the provisions in Consumer
Protection Act 2019.

Exts:

A1(series)- Prescriptions ( 3 inNos) dtd.13/6/23,15/6/23,28/6/23
A2(series)- Medical bills (3 in Nos)

A3-Scanning report dtd.13/6/23

A4- OP ticket BSA Ltd. dtd.29/6/23

A5-OP ticket Asha Hospital dtd.1/7/23

A6-Right lower limb venous Doppler dtd.287/23

A7 (series)- Medical bills (20 in Nos)

A8- E-mail complaint to Kannur City police commissioner
A9(series)-Photos of ( R) leg

A10(series) Medical Bills

A11- Scan report

A12- Medical bills

A13(series) OP card

A14- Laser treatment report issued by 1st OP

B1-Discharge summary
B1(a)-informed consent
PW1-Bijesh-M.K- complainant
DW1-Dr.K.P.S Vinayakhram-1st OP
DW2-Dr.Renji Mathew- witness of OP

Sd/ Sd/ Sd/
PRESIDENT MEMBER MEMBER
Ravi Susha Molykutty Mathew Sajeesh K.P
eva

/Forwarded by Order/

ASSISTANT REGISTRAR
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