IN THE NATIONAL CONSUMER DISPUTES REDRESSAL COMMISSION
AT NEW DELHI

FIRST APPEAL NO. 476 OF 2019
(From the order dated 31.08.2018 in CC No. 10/2015 of the
State Consumer Disputes Redressal Commission Punjab)

Kanwalpreet Kaur L Appellant (s)

Versus

Dayanand Medical College and Ors. ... Respondent(s)

FIRST APPEAL NO. 479 OF 2019
(From the order dated 31.08.2018 in CC No. 10/2015 of the
State Consumer Disputes Redressal Commission Punjab)

Dayanand Medical College and Ors. ' ..... Appellant (s)

Versus
Kahwalpreet KaurandOrs. . Respondent(s)
- FIRST APPEAL NO. 664 OF 2019

(From the order dated 31.08.2018 in CC No. 10/2015 of the
State Consumer Disputes Redressal Commission Punjab)

Mediways Hospital and Ors. : ..... Appellant (s)

Versus
Dayanand Medical Collegeand Ors. ... Respondent(s)
FIRST APPEAL NO. 1637 OF 2019

(From the order dated 31.08.2018 in CC No. 10/2015 of the
State Consumer Disputes Redressal Commission Punjab)

United India Insurance Company Ltd. ~ ......Appellant (s)

Versus

Kanwalpreet KaurandOrs. . Respondent(s)
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FIRST APPEAL NO. 1639 OF 2019
(From the order dated 31.08.2018 in CC No. 10/2015 of the
State Consumer Disputes Redressal Commission Punjab)

Oriental Insurance Company Ltd. L Appellant (s)
Versus |

Kanwalpreet Kaurand Ors. ... Respondent(s)

BEFORE:

HON’BLE MR. JUSTICE A.P. SAHI, PRESIDENT
HON’BLE MR. BHARATKUMAR PANDYA, MEMBER

Appeared at thé time of arguments:

For the Complainant Ms. Kanwalpreet Kaur (VC)
Mr. Ujjwal Jain, Advocate,
Mr. Geetansh Bharti, Advocate

For Dayanand Medical College  Mr. BBS Sobti, Advocate
‘ Mr. Ritesh Kha re, Advocate
Ms. Namrata Chandorkar, Advocate

"For Mediways Hospital Mr. K.G. Sharma, Advocate
Dr. Satish Jain, In Person
Dr. Sumit Jain, In Person

For the United India Ins. - ~ Mr. Abhishek Gola, Advocate -

Co. Ltd. Mr. Ravi Kumar, Advocate
For the Oriental Ins. Co. Ltd. Ms. Mithilesh Sinha, Advocate

th
Pronounced on: BOII December, 2025

ORDER

JUSTICE A.P. SAHI, PRESIDENT

1. These Appeals arise out of a 142 paragraph order of th'e State

Commission, Punjab dated 31.08.2018 running into 123 pages with more than
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a 1000 pages of pleadings, evidence,‘ applications, affidavits and orders. The
volume of the pleadings is obvivousl on account of the nature of the complaint
of an alleged medica‘I negligence that took the shépe of CC No. 10 of 2015
filed by Dr. Kanwalpreet Kaur, herself a Dentist, who has describéd and.
narrated her e)kperience of a facial surgery undergqne by her, which accordihg
to her was .ulnnecessary and was perfofmed .in haste, tréating it to be
mélignant; whereas .accordi'ng to her and the evidence relied upon by her, the
surgery was based on absolutely infirm progné_sis and an unconfirmed
diagnosis of malignancy that was Iéte’r on found to be just the opposite. The
complaint was ﬂléd by he'r, alleging negligence against the Pathologists who
conducted the pre-operative pathological tests, the haste with which the
surgeons performed the surgery and the consequénces which she had to face
that has transformed her life into a permanent trauma. |

2. . The State Commission after having perused the pleadings and
assessed . the evidence finally arrived at ‘the conciusion that there was
neglilgence at "botllw the stages of diagnosis and treatmenf and as a
. consequence thereof, the complainant had to suffer further complications, as "
such fhe Complaint deserved to- be allowed. Accordingly, by the. impugned
order dated 431'.08‘.2018, th.e State Commis.sio.n'awardevd‘ a Iumpsuﬁw amount
o‘f Rs.55.00 lakhs as compensation the Iiabiiity distributed in thé manner as
indicated iﬁ Aparagraph no. 140 of 'vthe impugn.ed judgrhent togethér with

Rs.55,000/- as litigation costs and also indicating the Iiabilit_ies of the insurers.
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The amount awarded has been supplemented with interest @ 9% p.a. from
the date ofAfi.Iing of com’plaint l.e. 16.01 .20.15 till its realization.

3. The liability with regard to negligence in the pathological asSessment
has been fixed on OP No.1 Dayanand Me'dica‘l College, and OP No.5,6 and 7,
‘\A/vho are the pathologists having prepare{d the reports that are contested, and

OP No.8, the Principal Déyanand Medical College, Lu-dhiana.. They have

been saddled with a liability of Rs. 10.00 lacs + 9% interest out of the total -

amount and the liability for the negligent surgery has been fixed on OP No.2,-3

‘and 4, namely, the Mediways Hos'pita'l, Dr. Satish Jain and Dr. Sumeet Jain.

They have been saddled with the liability of the balance of Rs:45.00 lacs

together with interest thereon. | ,

4. Since théy were having profeséional immunity insurance covers by
United India Insuranée Colmpany and Oriental [nsurance Company
respectively to the extent indicated, observations Were made in respect to the
limited reimbursements available. Even fhough applicati'ons had been moved
for deleting the Insurance Companies but the final order of the State
Commission explains their involvement to the Iimitéd extent ofAindemnification.
5. :With the aforesaid Iiab.ilities._impqsed' upon them, the Dayanand Medical
Collegel, its Principal and the thréé doctors have filed First Appeal' No. 479 of
2019 praying for setting aside of the impugned order. Similarly, Mediways
Hospital alongwith the surgeons Dr.lsatish Jain and Df. Sumeet Jain have

filed First Appéal No. 664 of 2019 praying for setting aside of the impugned

order.  Later on, the United India Insurance Company and the Oriental
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Insurance Corripany have also filed First Appeal Nos. 1637 of 2019 and 1639

" of 2019 assailing the impugned order, contending that in the absence of any

privity of contract between the complainant and the Insurance Company or
any liability whatsoever, the impugned order deserves to be set aside
insofaras it comments upon and imposes liabilities against the said applicants.

6. The complainant Dr. Kanwalpreet Kaqr has approached this

Commission first by filing First Appeal No. 476 of 2019 praying that with the -

ﬁndi{ngs of negligencé arrived at by the State Commission, the quantum of
compensation awarded was inappropriate and inadequate looking to the
proportion of the loss, damage and injﬁry suffered by the complé}inant and,
therefore, has prayed for enhancement of the lumpsum amount from Rs.55.00
‘Iakhs to Rs.95.00 lakhs as well as additional prayers pointing out that with all
thé complications that developed post suArgery, she had to entail huge
expenses and also had to undergo treatment of her nervous éystem as well
as for all the deformities she had suffered on account of the surgery, right Upto
thé treatﬁent undergone in the United States of America, where she currently
resides. |

7. Thus, there are 5 appeals in all. It may be pointed- out that 2 of the

appeals, one by Dr. Kanwalpreet Kaur -FA No. 476 of 2019 for enhancement

and the other appeal by Dayanand Medical College and its Doctor — FA No.

479 of 2019, have both been filed within limitation, whereas the Appeal filed by

the Hospital — Mediways Hospital, where the surgery was conducted,

alongwith Dr. Satish Jain and Dr. Sumeet Jain — FA No. 664 of 2019 has been
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filed With delay a of 27 days. This appeal was entertained and notiéés were
issued on the delay condonation application on 18.06.2019 but the delay does
not seem to have been condbned;'The d'elay condénation application No.
6162 of 2019 is on record and having péruéed the same, we are satisfied that
the delay deserves to be condoned and seems to have been impliedly
condoned vide order dated 25.10.2021 ‘by a 3 Member's Bench when IA No.
7704 of 2021 filed for condoning the delay in filing of the written submission
was condoned. The matter was thereafter directed to be listed for final
heafing albngwith connected appeals. IA No.6162 of 2019 is therefore allowed
as sufficient cause has been shoWn explaining the delay.

8. The other 2 appeals filed by.the Insurance Companies were also filed
beyond limitation and FA No. 1637 of 2019 filed by the United India Insurance
Company that was delayed by 147 days, whereas FA No. 1639 of 2019 filed
by the Oriental Insurance Company was delayed by 146 days.

9. FA No. 1637 of 2019 filed by United Iﬁdia Insurance Company could not
be proce’edéd with as the arguing.counsel 'was not available. The order dated

25.02.2020 passéd in FANo. 1637 of 2019 is extracted hereinunder:

Learned proxy counsel is present for the appe//ant Learned argumg
counsel is not available.

+ List on 01-04-2020 for hearing on adrhission.A

This shall be the last oppdrtunity to argue on admission.

10. However, FA No. 41639 of 2019 filed by Oriental Insurance Company
was taken up and argued by the counsel and a detail order was passed

~condoning the delay in the said appeal on payment of Rs.1.00 lakh as cost.
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11. Thus FA No. 1637 of 2019 that was accompanied by a delay
condonation appiication IA No. 13211 of 2019 seems to have remained
undisposed. We have perqsed the same and}since we have heard all the 5
matters finally, we dispose off the said delay condonation application
observing that even though the said application remained pending, yet in the
interest of justice, when the matter is being simultaneously heerd, we allow
the. application, which even though contains unconvincing explaﬁations
regarding tHe time taken in preparation of the apbeal, but the same deserves
to be condoned on payment of Rs.10,000/— cost. The appellant therein shall,
therefore, pay a cost of Rs.10,000/- to respondent no.1 Dr. Kanwalpreet Kaur.
12.. Having cleared the deck regarding limitation in filing of the appeals, it
would be apprepriatelto reeord the terms and cendifions that were imposed by
this Commission while entertaining the appeals of the OPs who had been |
saddled with liabilities. ‘

13. The Appeal No.479 of 2019 filed by OP Dayanand Medical Colleée and
its directors .against was heard on the interim matter on 27.05.2019 and the

following order was passed :

Learned counsel for respondent has filed I.A. No. 8397/2019 stating
that in the order dated 26.04.2019 passed by this Commission, the
portion relating to stay has been missed out. The same has been
confirmed by the learned counsel for the appellant.

Accordingly, the impugned order of the State Commission dated
31.08.2018 shall remain stayed subject to appellant depositing
Rs. 8,35,000/- (Rupees Eight Lacs Thirty Five Thousand Only) with
the State Commission within a period of four weeks. The State
- Commission shall keep this amount in the shape of a FDR with a
nationalized :
bank initially for a period of one year, subject to renewal from time to
time.
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This stay order shall be in respect of present appellant i.e. Dayanand
Medical College & Hospital & Ors.

Accordingly, .A. No. 8397/2019 stands disposed of.

Appellant is directed to submit the proof of deposit before the next -
date of hearing.

List the matter on the.date already fixed i.e. 25.02.2020.

14. It may be pointed out that sum of Rs.8,35,000/- was directed to be
deposited in a fixed deposit with the Stéte Commission for a year, subject to
renewal from time to time.

15.  An interim order was passed on 18.06.2019 in FA No. 664 of 2019 filed
by Mediways Hospital and Df. Satish Jain and Dr.Sumeet Jain with a direction

to deposit a sum of Rs. 25.00 lakhs. The order is extracted hereinunder :

Heard.

Issue notice to the respondents, returnable on 25th February 2020,
on the memo of appeal as well as on the application for condonation
of delay.

Meanwhile, the order of the State Commission dated 31.08.2018
shall remain stayed subject to the appellant depositing Rs.25
lakh with the State Commission within a period of four weeks. The
State Commission shall keep this amount in a fixed deposit in a

nationalised bank initially for a period of one year, subject to renewal
from time to time.

16. These deposits were directed as interim measures apart from the
statutory pre deposit of Rs.35,000/- that wés also ma‘de by these two
appéllants. | ‘

17. The United India Insurance Company deposited a sum bf Rs.35,000/-
as the statﬁtory pre deposit in FA No. 1637 of 2019 and there were no interim
orders passed in the said éppeal. However, in FA No. 1639 of 2019 filed by
Oriental Ihsurance Company, apart from imbosing a sum of Rs.1.00 lakh while

condoning the delay, the Commission called upon the Oriental Insurance

~
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Company to deposit Rs.20,000/- to defray the travel and allied expenses of
the reepondent — complainant Dr. Kanwalpreet Kau'rj In addition thereto, the
interim stay was gtanted, subject to deposit of Rs.10.00 lakhs with the State
Commission to be kept in an FDR by it. The interim order dated 25.02.2020

passed in FA No. 1639 of 2019 is extracted hereinunder:

1. Heard arguments on admission from the leamed counsel for the
appel/ant insurance co.

Also heard the learned counsel for the respondent no. 1/
complainant.

Perused the material on record.
2. The State Commission vide its impugned Order dated 31.08.2018
has returned findings of medical negligence.
3. This appeal has been filed under section 19 of the Act 1986
challenging the said Order dated 31.08.2018 of the State Commzsszon
with self-admitted de/ay of 149 days.
4. To begin with, the appl/cat/on for condonation of delay was taken up.
5. The stated reasons for delay, as contained in paras 1, 1(a) to 1(d)
and 2 of the application for condonation of delay, are quoted below,
verbatim, in toto, for ready appreciation.
1. That there has been a delay of 149 days in ﬁ/ing this appeal before
the Honorable Commission if the date of the eert)'fied copy of the Order
of the H'ble State Commission is taken. The certified ‘copy of the order
dated 31.08.2018 of the Honorab/e State Commission, Punjab was
received on 14.02.2019. Accordingly the appeal should have been filed
before the Honorable Commission by 13.03.2019. However, the appeal
could be filed before the honourable commission only on for the under

mentioned reasons.

a. 'Fqur Ops, namely i) Dayanand Medical College and Hospital, ii) Dr.
~Neena Sood, iii) Dr. Harpreet Kaur, and iv) Dr. Vikram Narang, filed first
appeal, FA/479/2019 against the order of the Honorable State
Commission before the honorable Commission, and by its order dated
27 Méy 2019, the honourable Commission was pIeased"to stay" the

. order of the State Commission subject to the Dayanand Medical
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College and Hospital depositing an amount of Rs. 8.35 /akhé with the

State Commission.

b. Further OP 2, Mediways Hospital, O P 3, Dr. Satish Jain, the Doctor
who had taken the Profeséiona/ Indemnity Policy (for doctors) from the
Appellant, and O P 4, .Dr. Sumeet Jain, in the complaint case No. 10 of
2015, before the Honourable State Commiséion, had filed First Appeal,
FA/664/2019, against the impugned order of the Honorable State
Commission, Punjab, informing the Appellant about the same, and by its

order dated 1 8.06.2019, of the honorable Commission ordered as under;

“Meanwhile the order of the state commission dated 31.08.2018 shall
remain stayed subject to the Appellant depositing Rs. 25 lakhs with the

State Commission within a period of four weeks.....”

Since the above mentioned opposite parties,” Appellants “in the first
appeal FA/664/2019, had appealed before the honorable Commission
and the honorable Commission was pleased to stay the operation of the

order of the State Commission,

e_md since the Appellant would become liable only for the amount of
compensation fixed on Dr. Satish Jain, OP 3 above, ultimately, and
that too according to the terms and conditions of the policy, to be
decided in future, the Appellant was of the belief that the stay granted
to the above mentioned appel/ants would also become applicable to this’
Appellant. By his letter dated 1 July 2019, Dr. Satish Jain, the insured
Doctor, requested the appellant to pay an amount of Rs. 8.34 lakhs
making it as the contribution of the Appellant to be paid by a
demand draft in the name of the Honorable State Commission, in
order to comply with the order dated 18 June 2019 of the honorable

Commission, for the purpose of stay.

¢. Under the circumstances, the Appellant was advised to obtain a

separate stay from the honorable Commission since it had made

the Application for deletion of its name from the array of parties '
based on the grounds mentioned in the Appeal and the ratio of the

honorable National Commission in the cases cited in the Appeal,

deleting the name of the Insurance.’ Companies/Appellant from the

array of parties, and the Appellant is most likely to succeed of the’
grounds taken in the Appeal.
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In the Application before the honorable Commission for the deletion of
the name of the Appellant from the array of parties, the honorable
Commission was pleased to direct the Appellant to provide copies of the
aid application to all the opposite parties and the matter be put up on the
next date of heafing already fixed. '

d. Moreover, the complainant in the complaint before the Honorable
State Commission, has filed first appeal- FA/476/2019 for

enhancement of the compensation amount given by the Honorable

State Commission in the above mentioned impugned order. As
such, the complainant/ O P 1 should be considered as precluded from
filing any execution petition against the opposite parties till the disposal

of the Appeal/s by the Honourable Commission.

2. That in view of the submissions made herein before, delay is only
circumstantial and there was no intention on the part of the Petitioner to
cause such delay. Moreover, the Appellant is not contesting the
‘appeal as mentioned earlier, on merits, which is being done by the
concerned doctors and hospitals, but is merely praying before the
honorable Commission for the deletion of its hame from the array
of parties. As such, it is the humble prayer of the Petitioner to the

Honorable Commission to condone the dela y of 149 days.

6. A mere perusal shows that the stated reasoné point towards
maAnagerial inefficiency and perfunctory and casual attitude to the law of
limitation, they are illogical and unpersuasive in explaining convincingly
and cogently the delay in filing the appeal. ‘

7. Sufficient cause to explain the delay is not forthcoming.

8. However, in the interest of justice, to provide fair opportunity to
the appellant, to adjudicate the first appeal on merit, on facts and
law, the delay is condoned, subject to just and appropriate cost of
Rs. 1 lakh to be paid by the appellant to the respondent no. 1./
complainant within four weeks from today.

9. Learned counsél for the respondent no. 1 / complainant submits that
he has no objection on the delay being condoned, on the aforesaid
terms.

10.Issue notice on the memo of appeal to the respondents, subject to

payment of Rs. 20,000/- to the respondent no. 1 / complainant within
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a period of four weeks from today to defray travel and allied
expenses. | .
11. Learned counsel for the respondent no. 1 accepts notice.
12.The Registry may ensure that the notice is issued and despatched to
the respondents no. 2 to no. 6 within a period of ten days from today.
13.The operation of the impugned Order dated 31.08.2018 of the
State Commission is stayed, qua the appellant (only), subject to
deposit of Rs. 10 lakh with the State Commission within a period of six
weeks from today, which shall be kept in the shape of an FDR, initially
for a period of one year, to be renewed regularly.
14.it is made clear that the stay on the operation of the State
Commission’s impugned Order (qua the appellant herein) shall
automatically stand vacated if all three conditions, the condition attached
with condoning the delay in filing the appeal i.e. payment of cost of Rs. 1
lakh to the respondent no. 1/ complainant within four weeks from today,
the condition attached with the issuance of notice i.e. payment of Rs.
20,000/ to the respondent no. 1 / complainant within four weeks from
‘ today, and the condition attached with the grant of stay i.e. deposit of -
Rs. 10 lakh with the State Commission within six weeks from today, are
not complied with. within the respective stipulated period. In such
contingency, the State Commission shall proceed for execution as per .
the law. ' '
15. List on 05.01.2021 for final hearing along W;th connected FA no.
476 of 2019, FA no. 479 of 2019 and FA no. 664 of 2019.
16. All parties are directed to file their respective briefs of written
arguments in terms of Regulation 13(2) of the Consumer Protection
Regulations, 2005 at least two days before the next date of hearing with
- copies in advance to each other.

‘Dasti’, in addition, to all parties.
18. The Oriental Insurance Company éhallenged the said ordér before the
Apex Court in SLP No. 15431 of 2020 that was dismissed but the remarks
made against the Insurance Cbmpany for having filed a belated appeal were

expunged. The order dated 27.01.2021 is extracted hereinunder:

Heard [earned counsel for the Petitioner.

-
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The special leave petition is dismissed.

However, certain remarks made against the petltloner ‘in the
impugned judgment are expunged.

Pending applications, if any, stand disposed off accordingly.
19. By this time, the period granted for the deposit under thé interim order
dated 25.02.2020 had expired and, therefore the State Commission did nof
entertain the request for deposit by the Oriental Insurance Combany for
deposit and observed th'ét the State Commission did not have the péwer to
extend the period of deposit, for which the applicaht méy seek an order of
“extension from the National Commissioﬁ. The order passéd by the State

Commission on 12.04.2021 is extracted hereinunder:

This application has been filed by the applicant-Oriental Insurance
Co. Ltd., for compliance: of order dated 25.02 2020 of Hon'ble
National Commission passed In FA.No. 1639 of 2019. .

Heard.

It was specifically ordered by the Hon'ble Nat/onal Commission on
25.02.2020 that the operation of the impugned Order dated
31.08.2018 of this Commission is stayed, qua the appellant (only),
subject to deposit of Rs. 10 lakh with this Commission within a period
of six weeks, which shall be kept in the shape of an FDR, initially for
a period of one year, to be renewed regularly. It has also been made
clear in the order that the stay on the operation of the impugned
Order shall automatically stand vacated if all three conditions, the
condition attached with condoning the delay in filing the appeal i.e:
payment of cost of Rs.1 lakh to the respondent no. 1/complainant
-within four weeks from today, the condition attached. with the
issuance of notice ie. payment of Rs.20,000/- to the respondent no.
1/complainant within four weeks from today, and the condition
attached with the grant of stay i.e. deposit of Rs. 10 lakh with this
Commission within six weeks, are not complied with within the
respective stipulated period. In such contingency, this Commission
shall proceed for execution as per the law.

The six weeks period had already expired on 07.04.2020 and we -
have no power to extend the period granted by the Hon'ble
National Commission. Hence, the application is dismissed.
However, applicant may seek extensron from the Hon'ble National
-Commission.

Registry is directed to return DD No.853795 dated 19:03.2021 of Rs.
10 lac to the learned counsel for the applicant against proper receipt.
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20. Accordingly, the Insurance Company filed an application seeking
- extension of time for deposits to be made under the interim order dated
25.02.2020 through IA No. 5432 of 2021 that was allowed vide order dated

07.09.2021. The same is extracted hereinunder:

“Taken up through video conferencing.
1A/5432/2021

This application.has been moved seeking extension of time to
comply with the Order dated 25.02.2020 submitting that the amount
of Rs.10,00,000/- could not be deposited within the stipulated time for
certain reasons.

Counsel has tried to explain the reasons for the delay. It has
also been submitted that the State Commission has refused to accept
the deposition of money because of the expiry of the stipulated period
of time mentioned in the Order dated 25.02.2020 passed by this
Commission. :

Counsel appearing for respondents no. 34 & 5 and no. 2
have no objection if the time is extended in order to the comply with
the Order dated 25.02.2020 in its entirety.

Keeping in view the totality of the circumstances and the no
objection of counsel appearing for respondents no. 3, 4 & 5 and no. 2
a period of two weeks from today is being granted to the
appellant to comply with the Order dated 25.02.2020 and the
directions made therein.

The Registry is requested to send a copy each of this Order to
all parties in this appeal and their learned counsel as well to the State
Commission within three days. The stenographer is requested to
upload this Order on the website of this Commission immediately.”

21. Consequently, wit.h the aforesaid interim orders passed in the 3 appeals,
the matter pfoceeded énd on 1.7.11.2021, this CQmmission passed an order
directing all the matters to be listed simultaneously for hearing with a direction
to the learned counsel for the parties to file their synopsis of arguments. The

order dated 17.11.2021 is extracted hereinunder:

The Registry has listed these three cases today. However, the
previous Order dated 25.10.2021, the matter was fixed for Final
Hearing on 27.12.2021. . .
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Learned Counsel for the Parties are present. The Appellant in FA

No.476 of 2019 - Ms. Kanwalpreet Kaur is present in person. She

submits that she has to go for corrective surgery in U.S. in the next

year probably in the month of January. Considering the factual

situation, list the matter on 14th and 15th December, 2021 at 2
' p.m. The date already fixed i.e. 27.12.2021 stands cancelled.

It is came to notice that there are total five Appeals arose from

the same impugned Order. List all the five Appeals ie. FA

No.476/2019, FA No.479/2019, FA No0.664/2019, FA
- No.1637/2019 & FA No.1639/2019 on that date. :

In the meantime, Parties are directed to file brief synopsis of
Arguments. It is made clear that no adjournment is granted on any
ground to either Party on the next date of hearing.

List on 14th & 15th December, 2021 at 2:p.m.

22. * This is how the cases were consolidated but with the intervening Covid

period, the matter could not be heard and was proceeded with thereafter.

23. The subsequent proceedings are also to be recorded as they have
added another diménsion to this entire dispute. The matter was heard by a
Bench of 2 Hon'ble Members on a couple of dates in November — December

2021 and the followihg order was passed on 23.12.2021.

The learned Counsel for the Complainant brought to our attention

" that the cheque issued by the Oriental Insurance Co. for a sum
totaling Rs.1,20,000/- is outdated at present. The learned Counsel
for the Insurance Co. undertakes to make good within a week.

Arguments concluded by both the sides.

The parties have filed medical literature and relevant case laws. The
same are taken on record.

The order is reserved.

In the meantime, the parties, if they so wish, may file their respective
briefs of written arguments within a week with copies in advance to
each other. . ‘

24. On 11.01.2022 the Commission after examining the respective
pathological repdrts and the opinions obtained including the opinion of All

India Inétifu?te of Medical Sciences that had been summoned by the State
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' Commission on 18.11.2015, directed that since the histopathological slides

and blocks were not made available to ascertain the final diagnosis as to

wHether there was any malignancy or not, therefore, in the interest of justice

and for fair adjudication, the Commission found

it appropriate to obtain an

~ opinion from the Medical Board of experts ffom AIIMS and acc_ordAineg passed

the following order:

1. We have heard the arguments from both the sides and perused

the entire record.

2. As per the facts,' on 28.07.2014, the Complainant Ms. _
Kanwalpreet Kaur (38 y), a Dentist by profession underwent an

excision biopsy of a small growth on her cheek (right side) at
Ludhiana. The biopsy was performed by Dr. Ravider Tah,
Plastic Surgeon at Mediways Hospital, Ludhiana. On the same
day the biopsy specimen was sent to the Department of
Histopathology of Dayanand Medical College (DMC) at

Ludhiana for Histopathology examination (HPE) Reporting. At

DMC it was numbered as Surg.Path.No.14-6842 . The HPE
was reported on 02.08.2014 as ‘Histological features
suggestive of Malignant Melanoma”

. Thereafter, on 7.8.2014 at Mediway'’s Hospital, the surgeon Dr.

Satish Jain (and/or) Dr. Sumeet Jain operated her for “local
wide excision face (Rt) with-MNP level - | to IV under GA” and
the surgical specimen was sent for HPR study to SRL
Diagnostic at Mumbai. The SRL Dign. registered as Path No:
14W-12120 the specimen consists - Total 7 specimens: one
wide local excision of Rt. cheek and other 6 lymph nodes at
level: I A, I B, Il A Il B, lll & IV ]. The surgical pathology (HPE)

. was reported on 14.08.2014.

. We note that, the Complainant took second opinion on HPE

report of the 1st biopsy Surg. Path.No.14-6842 from the various
Pathologists in India (and/or) . abroad; but unfortunately, no
consensus was arrived on the final diagnosis of Malignant
Melanoma. The different institutes opined as below:

Sr Reported on Opinion from Material for
‘ ‘ ' reporting
1 02.08.2014 PMC and Hosplta/ H&E, advised-IHC
Ludhiana
FA Nos. 476_479_664_1637_1639 of 2019 Page | 16




07.08.2014 PMC and Hospital,

Ludhiana

12.08.2014 SRL
Laboratories,

Mumbai ‘opinion

10.09.2014 SRL - Diagnostic | On
Laboratories, Mum | opinion
PathNo 14 W-
13144:Pr.Anita
Borges

11.10.2014 Pathology
Consultancy
Services, Noida, by
Dr.Sara Edward,

Leeds

Oncopath
Diagnostic, Pune
by Dr. .Prashant
Joshi : HP No:
S14-1385

23.10.2014

05.12.2014 PGIMER,
Department of
Histopathology,

Chandigarh

06.12.2014 Tata -
Centre, Mumbai 6802 1

block

| PGIMER, On slide
Department of
Histopathology,

Chandigarh

27.12.2014

10

03.01.2015 PGIMER, On slide
Department of
Histopathology,

Chandigarh

FA Nos. 476_479_664_1637_1639 of 2019

5. We have perused the opinion dated 18.11.2015 issued by the
medical board of AIIMS, New Delhi which was sought by the State
Commission, during the proceedings. Admittedly, the opinion was
given on the basis of medical records which were available at the
relevant time. It is pertinent to note that the HPE Slides / Blocks were
not made available /provided to review the slides from the experts in
Department of Pathology, to ascertain the final diagnosis whether it
was a malignant or non-malignant lesion on the Rt. Cheek.

6. Therefore, in the interest of justice and for the fair
adjudication, in order to , we at this stage deem it appropriate to
confirm the final diagnosis (on the HPE Slides) medical board of
experts from AIIMS consisting of specialists in Oncology, De

JHC-CK&S100

Piagnostic | IHC: HMB45 & |
MELAN.A. No H&E

Block- H&E

On Digital slides

On Block 6802/14

Slide for review

Memorial | On stained Slide-
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review all available seek opinion from the medical board of
experts from AIIMS consisting of specialist in Oncology,
Department of Pathology ( Surgical Pathology div) and related
branches to review all available HPE slides ( H & E and / or IHC)
of the 1% biopsy ( Surg. Path. No. 14-6842) of DMC) and the slides
from the surgical specimen ( wide excision and the lymph nodes i.e.
Path No.14W-12120 — of SRL Diagnostics). The applicable charges
for review of slides /blocks and opinion from AIIMS shall be borne by
this Commission.

7. Accordingly, the Complainant is directed to submit the
following within 3 weeks or at the earliest:

“a. All the slides ( H & E, IHC) of Surg. Path Np 14- 6842 ( l/sted at
Sr. No.1,2,3,4,6 & 8)

b. Al H & E Slides and paraffin blocks of the surgically resected
specimen which was repaved by SRL Diagnostics —Ref Path
No.14W-12120 '

List under the category of directions on1st February 2022.

In the meanwhile, all the parties are also directed to file the soft
copies of their Paper Books and Written Arguments.

25. The correct number of the slide had not been mentioned which Was
rectified vide order dated 01.02.2022 and it was further recorded that
camplaingnt_had filed slides and blocks in a sealed cover before the Registrar
tQ be sent to AIIMS. Accordingly, a direction was further issued that parties or
their counsel shall appear, who shall open the sealed cover and verify the
sl'ides‘ and blocks asA'per the ordef passed on 11.01.2022 and then be

dispatched to AIIMS. The order dated 01.02.2022 is extracted hereihunder:

Leamed counsel for the Appellant in FA No. 479 of 2019 has
brought our attention to IA No. 640 of 2022 about the typographical
mistake in the number of the slide which erroneously mentioned as
6842 instead of 6802 in the Ordér dated 11.01.2022. Same was
confirmed by the Complainant and other Counsel also. Therefore, the
correction is made accordingly. It is further read as Surg.Path.
No.14-6802. /A No. 640 of 2022 is disposed of.

In pursuance to the Order dated 11.01.2022, the Complainant
has filed number of slides and blocks in the sealed cover to the
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Registrar of this Commission. The entire material is to be sent to the
AlIMS for further operation.

To avoid any controversy, we deefn it appropriate that let the parties
or their Counsel shall be present before this Commission on the next
date and verify and confirm the material which was to be sent to the
AlIMS

The parties or their Counsel are directed to appear before the
Registrar of this Commission on 09.02.2022 at 11.00 AM. The
Registrar is directed to open the sealed cover, verify the slide and
blocks as per our Order dated 11.01.2022 as per Chart. Thereafter, it
will be sent to AlIMS for expert's opinion.

In case, if the Opposite Parties have any slide or block of the instant
case, they may bring on 09.02.2022 and submit before the Registrar
with due acknowledgment.

List the matter on 09 02.2022 before the Registrar for furthe
proceedings. , '

26. The non-availability of the slides was intimated to the Commission and
then another order was passed on 09.02.2022 to the following effect:

1. Today this matter was placed before the Registrar to receive the
material in pursuance to Order dated 11.01.2022. Accordingly, the Jt
Registrar Mr. S. Hanumantha Rao has received the items (blocks and
slides in sealed cover) and prepared the list. He brought it before the
-Bench at 3.30 p.m. for further directions. The parties/their Counsel
are also present.

2. To seek an expert medical board opinion (Histopathology Review)

from AIIMS, vide Order dated 11.01.2022, we have specifically asked

the Complainant to furnish the H & E slides and blocks as detailed in
- the table/chart

3 Today the Complainant submits that the one H & E slide No.14-
6802 issued by DMC is not with her, but paraffin block of the
same primary lesion (biopsy of mole) is available and handed
over to the Joint Registrar She submitted that slides may be
prepared from the said block for further opinion.

4 On a query from the bench about the availability.of H & E stained
slides from different laboratories wherein she took opinion from 4
centers by sending the paraffin block She submits, the slides may be
available with the concerned laboratories, but they are not issuing
the slides for want of their record

5 It is evident from the record that the Complainant took Histopath
opinion on the basis of said paraffin block from different centers
in India as listed below. Certainly, H & E slides were prepared
from said paraffin block at the following centres

FA Nos. 476_479_664_1637_1639 of 2019 Page | 19



(1) SRL Diagnostic Laboratories, Mumbai (Path. No.14 W-
13144) ‘

(2) Oncopath Diagnostic, Pune (HP No.S‘14-1385),
(3) Tata Memorial Centre, Mumbai,

(4) The slide which was reviewed at PGIMER, Chahdigarh
on 27.12.2014 & 03.01.2015.

6. The Complainant shall file the H & E slides from the above centers.
For easy facilitation, we direct those labs/centers shall issue the H&E
slide(s) of the patient Ms. Kanwalpreet Kaur at the earliest within 8
days from her requisition. '

The Pathologists/ Chief Administrator of concerned laboratories shall
certify the correctness of H & E slides

“

7. One IHC slide of DMC was handed over to the Joint Registrar by
the Pathologist of DMC. The Complainant and her Counsel have
serious objection to take the said slide on record.

8. The Joint Registrar is directed to preserve all the items
(slides/blocks) properly in the sealed cover as per list maintained by
him.

9 Four weeks' time is granted to the Complainant to produce all the
available H & E slides as mentioned above.

10. List on 14.03.2022 at 11.a.m. before the Registrar for the
compliance and then before the Bench at 2 p.m. for further direction.

27. The matter seems to have been placed before the Registra'r who drew

proceedings on 14.03.2022 to the following effect:

The Hon'ble National Commission, vide its order dt.09.02.2022 had
granted four weeks' time to the complainant-Ms. Kanwalpreet Kaur,
- to produce all the avai/able_ H & E slides, before this Commission.

Vide the said order, it was also directed to list the appeals on
. 14.03.2022 at 11 am before the Registrar for the compliance and
then before the Bench at 2 pm for further direction.

Proceedings before the Registrar usually, commence at 11 am, and it
is already 12.25 pm. Neither the appellant in FA/476/2019, Ms.
Kanwalpreet Kaur, nor any counsel on her behalf has put in
appearance before the Registrar. :

However, the staff of the Registry was sent to her, to pbt in a word to

the appellant Ms. Kanwalpreet Kaur, who was sitting in Hon'ble
Bench No.5 at that time to appear before the Registrar, but she has

FA Nos. 476_479_664_163 7_1639 0f 2019 Page | 20



stated that she has some-other matter in'the said Bench and did not
appear before the Registrar. »

On enquiry, it is confirmed from the Assistant Registrar (FA Section),
that no H & E slides were either produced before her or before
the Registry.

Further, the Registry has reported that in FA/479/2019 (Item No.2),
the Ld Counsel for the appellant has filed an application bearing
number [A/1951/2022 seeking appropriate directions: from this
Commission to the respondent No.1 i.e. Ms. Kanwalpreet Kaur to
produce the original block and slide bearing nos.14-6802.

List the matters before the appropriate Hon'ble Bench, today
(14.03.2022) at 2 pm. in terms of the order dt.09.02.2022, for-further
directions.

(M. DURGA DEVI)
Assistant Registrar

Later on Mr. Shikhar Upadhyay, Advocate for Ms. Kanwalpreet Kaur
put in appearance and he has been apprised of today's proceedings.

28. The matter waé taken up on 14.03.2022 before the Bench and
objections had been taken by learned counsel for Dayanand Medical College
and the Doctors regarding t‘he production ‘of material on which the following

order was passed on 14.03.2022:

In compliance of the order dated 09.02.2022, the Complainant has
filed the slides as listed in the Index alongwith certificate of
validity. All the material is taken on the records. The Opposite
Parties objected that no Affidavit was filed for the same. The
Complainant is directed to file an Affidavit in support of her slides.

Learned counsel for the D.M.C., who appears alongwith Dr.
Vikram Narang (A.R.), raised some objections. They may file the
objections alongwith application within a week. The Opposite Partles
shall also file reply to 1A/ 1157/2022 within a week.

The Joint Registrar shall intimate about this compliance, i.e.
receipt of the objections and the reply.

' Thereafter, the Registry to send the material to the Director,
_AlIMS, New Delhi for Experts opinion with proper direction from the
Bench

All the other applications will be considered after getting
the Expert’s opinion.
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List on 06.04.2022 for directions at 2.00 PM.

29. On 06.04.2022 final orders were passed dirécting that the material
collected be sent to the AIIMS. The order dated 06.04.2022 is extracted

hereinunder :

“‘Heard the IA No0.2399 of 2022 and also the object)‘ons from
Complainant side. ‘

Today, the matter is listed specifically to pass the direction on the
question of expert opinion. The Complainant has submiitted the
slides and blocks and same are kept in sealed cover with the
appropriate list. The entire material will be sent to the Director,
AlIMS, New Delhi with the special messenger alongwith covering
letter from the Bench. We request the Director, AlIMS, New Delhi to
constitute the Expert Medical Board consist of Profession/Associate
Professor from the Department of Pathology (Division of
Histopathology), the Dermatology and Oncology Department
(surgical/medical). We further request Director, AIIMS, New Delhi that
the opinion be sent expeditiously within two months from the receipt
of the material. ’

List on 06.06.2022 for directions.”
30. It seems that this matter pertaining to the dispatch of the blocks and
slides were taken up in Chambers by the Bench and orders were passed on

'22.04..2022 that is extracted hereinunder:

The Histopatho/ogy Review and an expert medical board opinion are
sought from the AIIMS, New Delhi.

e The facts of the case are that the Complainant Ms. Kanwalpreet Kaur
(38 yrs.), a Dentist by profession, underwent an excision biopsy of a
small growth on her cheek (right side) at at Mediways Hospital,
Ludhiana on 28.07.2014. The biopsy specimen was sent to the
Department of Histopathology of Dayanand Medical College (DMC)
at Ludhiana for HPE study.

e The biopsy was numbered at DMC (Patho Department) as
Surg.Path.No.14-6802. It was reported on 02.08.2014 as
‘Histological features suggestive of Malignant Melanoma”.

o On 07.08.2014, the patient was operated at Mediway’s Hospital, for
“local wide excision face (Rt) with MNP level -1 to IV under GA”. -
The specimens consist of Total 7 specimens:

M -
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() One wide local excision of Rt. cheek and;
(i) 6 lymph nodes at level: 1 A, IB, Il A 1l B, lll &

v

The surgical speciméns were sent for HPE study to SRL Diagnostic
at Mubai. It was registered there as Path No: 14W-12120 for surgical
pathology report. It was reported on 14.08.2014.

The Complainant (patient) sought few second opinions on the HPE
report of DMC Surg. Path,No.14-6802. She has filed the opinions
from different centres/Pathologists in India and abroad. The opinions
differ and we unable to arrive at the final diagnosis in the instant

- case.

In the instant case, during proceedings before the State
Commission, Punjab sought expert medical opinion from AlIMS. The
opinion dated 18.11.2015 was given only on the basis of medical
record and the HPE reports made available (opinion enclosed).

However, at that time Histopathology review of slides or blocks was
not done. Therefore, in the interest of justice and in order to confirm
the final diagnosis from the surgical specimens, we deem it
appropriate to send the blocks and slides and to seek opinion from
the medical board of experts of AlIMS from Department of Pathology
(Surgical Pathology / Dermato- pathology) and related branches.

Therefore the paraffin blocks, slides and the opinions/reports sought
by complainant are enclosed herewith as listed below for the opinion
of expert medical board. :

- 1. One Paraffin Block of S14-1385 (Oncopath Dlagnostlc Pune) [ on
referral it was prepared from Block No 14-6802]

2. Following Slides of Primary Lesion, labelled as A to G

i. A & B - Tata Memorial Hospital, 01 slide : 02 sections
ii. C-25788, PG, Chandigarh

iii. D-14 W 13144 .

iv. E - SRL Laboratory HMB - 45
v. F SRL Laboratory Melan —A
vi. G-SRLLabH&E

vii. Digital side — one CD

3. Oné IHC Slide for CK & S-100 of DMC from Primary Lesion
from 6802.

02 ections - 01 Slide

4. BOX NO.1: PARAFFIN BLOCKS
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33 Paraffin Blocks of 14W12120 of wide excision of cheek

and neck dissection.

1Ato IN
2Ato 2B
3At03C

4Ato 4B

5A to 5D

6A to 6E
7Ato 7C

TOTAL

5. BOX NO.2: SLIDES

14

02

03
02
04
05

03

i

-33

Consisting of 3 boxes containing total 33 slides of widé excision

and block dissection.

1Ato IN
2A lo 2B
3Ato 3C
4Ato 4B
5A to 5D
6A to 6E
7TAto 7C

TOTAL

14
02
03
02
04
05

03

‘ 33

6. All the reports from different laboratories and the opinion of the
AlIMS dated 23.11.2015 are enclosed.

We request that the opinion of expert medical board be sent preferably

within a month.
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31. Finally, the material was dispatched for consideration by AIIMS. We

have narrated the aforesaid facts to indicate that this Commission had

exercised powers for obtaining an opinﬁon from AIIMS presumably under the
powers exercisable by it in terms of Section 13 of the Consumer Profectiqn
Act, 1986 read with rules framed thereunder. The AIIMS tendered its report
and on 06.06.2022, this Comm‘ission passed an order directing the office to
supply xerox copies of the report‘ to the learned counsel for the parties and
further issued direct’ions for return 6f the material (Slides and blocks) supplied
by the concerned parties after obtaining approp-riate acknowledgement. The

order dated 06.0.6.2022 is extracted hereinunder:

The opinion from the Board of Medical Expert of AIIMS has been
received.

The Court Master is directed to issue the Xerox copy of the said
report with acknowledgment from the respective counsel today after
2.00 p.m. itself. ‘

The Registry is directed to return the materials ( slides and
blocks) to the concemed parties with proper acknowledgment.
Parties on both the sides shall file their written arguments if they wish
after going through the expert opinion. .

List the matter on 26.07.2022 as item no.1 in medical category.

32. All the matters were again taken up and heard on 27.07.2022 but it
seems that orders could not be pronounced and on 06.04.2023 the following

order was passed :

It is transpired that the disability certificate was issued to the
Complainant by the PGIMER, Chandigarh on 29.09.2017. Therefore,
we deem it appropriate that the Complainant shall file the latest
disability certificate as on date within two weeks.

List the matters for compliance and directions on 25.04.2023.
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33. One of the Hon'ble Members who had heard the matter earlier demitted
office and, thereafter, the appeals came to be listed before Bench No.1 and on

08.08.2023, following order was passed :

We have heard all these connected matters and from the record we
find that First Appeal No. 664 of 2019 on behalf of Mediways Hospital
Ltd. should be the leading case to be heard, inasmuch as the same
challenges ‘the impugned judgment of the State Commission,
whereby the liability has been fixed on the Appellants in the said
Appeal, calling .upon them to pay a compensation of Rs.45.00 Lakhs,
together with other ancillary benefits, referred to in the impugned
judgment, on the ground that medical negligence on their part is
established. The Appeal has been filed questioning the correctness
of the conclusions drawn by the State Commission on the ground that
the medical reports clearly indicate that coupled with the pathological
findings arrived at, the Complainant, who is the patient and the
Appellant in First Appeal No. 476 of 2019 and has come up for
enhancement of compensation, was suffering from cancer.

On the other hand, the Complainant contends that this was a case of
gross negligence as in the absence of any precautions to be taken for
confirming the diagnosis of the cancer, the State Commission has
rightly arrived at the conclusion that there was negligence on the part
of the Hospital and doctors attending on the patient. It is also the
contention that the pathological findings recorded are also bereft of
the standard protocols of medical science meant for recording
pathological diagnosis and in such circumstances both the
pathological findings as well as the consequential treatment given to
the Complainant, all established the negligence on their part. In the
given circumstances, the impugned judgment is being supported and
it is contended that the judgment deserves to be upheld insofar as the
findings of negligence are concerned but at the same time on the
basis of said findings the compensation deserves to be enhanced.

We have considered the rival submissions raised and we find that on
the last occasion when the matter is reported to have been heard by
the earlier Bench a direction was issued to the Complainant to file a
certificate of current disability suffered by her.

After going through the records of the Appeals, the first issue, which
has to be established, is as to whether there is any negligence on the
part of the hospital and doctors, against whom the complaint had
been filed. Once it is either established or negatived, it is only then
the issue of compensation for any disability arises. We, therefore, do
not find any need for a disability certificate at this juncture even
before the Appeals are finally heard and the conclusions arrived at.
Consequently, we see no reason to keep the matter pending only for
issuance of a current disability certificate, which we do not find
necessary at this stage.

Leafned Counsel for the Hospital, who has filed First Appeal No. 664

of 2019, prays for adjoumment.

. P4
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List for final hearing on 19.02.2024.

34. An adjournment was sought on 26.03.2024 by the complainant and

accordingly, the same was posted on 13.07.2024 when the matter was heard

by one of us sitting singly. Since it captures the arguments that were

advanced the same is extracted for this Iimifed purpose only:

FA Nos. 476_479_664_1637_1639 of 2019

1. This is a medical negligence claim in a bunch of appeals arising .
out of the impugned order of the State Commission in Consumer
Complaint No.10 of 2015 whereby the complaint has been allowed
partly with the reliefs granted to the Complainant holding that the

- pathological reports were erroneous and that the consequential

surgery on the basis of such reports was performed without
confirming the same by conducting advance tests and observing
medical protocols. The surgery was also negligent that caused
consequential damage and'loss to the Complainant.

2. The Complainant is a dentist who in the year 2006 had also
undergone a renal surgery. On account of some skin problem on her
right cheek she approached one Dr. Ravinder Tah who performed the
surgery for excising a lesion and also sent the tissues for a biopsy.

3. The Dayanand Medical College and Hospital of Ludhiana (DMC)
conducted a histopathology report and on 02.08.2014 tendered a
report which is at Page 254 of appeal no.664/2019

4. The said report indicated malignant Melanoma and it also advised
its confirmation by getting the same further investigated with a four
marker indicator including S-100 Immunohistopathology test.

' 5. The Complainant applied before the Dayanand Medical College for

providing the slides (Paraffin Blocks) for getting the reports as
advised on 05.08.2014. This document is at page 220 of
FA/476/2019.

- 6. The Complainant on 06.08.2014 on her own got all pathological

tests done which were required for a surgery. These were pre-
operative tests which are on record.

7.The Imn')unohistopathologial Report from DMC Was received on
07.08.2014 which confirmed Malignant Melanoma and surgery was
advised.

8.The Complainant had already approached Dr. Satish Jain and Dr.
Sumeet Jain who are the Appellants in Appeal No.664 of 2019 along
with the Hospital, and the Complainant was advised to undertake the . .
surgery and was accordingly admitted. Her case history was noted .

~nA

Page | 27



which is at page 287 and the anesthesia preparatory notes were
prepared which is at page 298. The surgery was planned and
explained to the Complainant and her husband which document is at
page 285. The consent was given by them for the surgery and also
the high risk surgery which documents are at page 297.

9. The surgery was performed successfully and the operation notes
dated 07.08.2014 are on record from page 288 to 290.

10. It may be pointed out that the Complainants brother who is
abroad in USA seems to have been informed about the surgery
planned and it is stated at the bar that the surgeon Dr. Sumeet and
the brother of the Complainant Mr. Jaspreet Singh were well known
to each other and were friends. Accordingly, the brother of the
Complainant addressed a mail to Dr. Sumeet Jain on 06.08.2014
suggesting certain parameters to be observed in the performance of
the surgery. According to Mr. Sharma, learned Counsel for the
surgeons and the hospital, the said protocol was observed more
carefully and minutely and the surgery went uneventful.

11. The patient recovered and was discharged on 11.08.2014. The
discharge summary has been filed on record with an advice to visit
the OPD after five days. The Complainant according to the learned
Counsel for the Opposite Party did not tum up as advised and rather
visited the Hospital after one month.

12. The complainant seems to have consulted some other person or
on her own and she went in for a report on the biopsy slide from M/s
SRL Labs. This report dated 10.09.2014 in respect of the same slide
gave a contrary report indicating that there was no malignancy or any
mitiotic activity. This report is at page 226 of FA/476/2019.

13. In the same compilation is an another report which the
Complainant obtained from M/s Oncopath Labs on 23.10.2014 which
also does not indicate any evidence of Mitiosis but it recommends
excision.

14. The Complainant seems to have also dispatched the slide to M/s
- Tata Memorial Cancer Hospital, Mumbai and a report was tendered
on 22.12.2014 which is at page 228 of the Complainants Appeal.
According to the Complainant, this report does not indicate any
malignancy. The Complainant seems to have approached one Dr.
Handa through whom the slides were once again examined on
27.12.2014 and malignancy was confirmed. This document is at page
211 of FA/479/2019. It appears that another report was obtained from
PGI Chandigarh on 03.01.2015 which is on the reference Dr. Handa
by the same department, but by a different set of doctors. This report
which is at page 229of FA/476/2019 gives only a mild indication
referring towards Mitiosis and again confirms the requirement of

surgery.

15.The Complainant seems to have. obtained another report from
abroad namely M/s Pathology Consultancy Services, St. James
Hospital Leeds, United Kingdom which also does not indicate any
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mal/gnancy but advises surgery. This report dated 11.10.2014 is at
page 230 of FA/476/2019.

16. With all these documents, the Complainant alleges that this
entire procedure clearly smacks of a gross medical negligence
at every stage, both by-those who conducted the pathological tests
and the surgeons who did not take care to reconfirm the same and
~ proceeded to perform the surgery.

17. The Complainant has also alleged conseduential complications
having arisen on account of an imperfect surgery causing nervous
problems resulting in severe physical disabilities.

18. Accordingly the complaint was instituted on 16.01.2015. The
complaint was entertained but notices were not issued initially and a
direction was issued calling for a report for prima facie opinion about

negligence. For this a request was made to the All India Institute of .

Medical Sciences where the matter was examined and a report was
submitted to this Commission .on 18.11.2015. This document is -at
page 1258 Volume V of FA/664/2019. It is relying on this report that
notices were issued to the Hospital and the Doctors calling upon
them to answer the complaint.

19. Learned Counsel for the Opposite Parties submits that this
report was based on selective documents as neither the complainant
provided all the documents, including the previous report which were
concealed nor the full and complete facts were brought to the notice
of AlIMS. Nonetheless, the report does not in any way confirm the
Complainant's allegations.

20. It is urged that an affidavit of Dr. Brar was filed on 31.07.2017
before the State’ Commission which affidavit clearly corroborates the
stand taken by the Opposite Parties/Appellants that the surgery had
been performed after taking due caution and observing all
precautions.

21. It seems that this Commission passed an order on 06.04.2022
requesting the All India Institute of Medical Sciences to submit a fresh
report which was tendered on 02.06.2022. This report indicates that
there was no evidence of Metastatis but the requirement of surgery
has not been obviated.

22. It is broadly these ten reports and the inconsistencies therein that
have been pointed out that needs to be considered.

23 Mr. Sharma urged that the Complainant has concealed material
facts in the complaint itself and therefore the State Commission
issued notices on the basis of incomplete information.

24. He then submits that the findings on consent by the State
Commission are inferences drawn on its own imagination. He has
“invited the attention of the Bench to the findings recorded in para 95
to 106 of the Impugned Order.
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25 It may be pointed out that the Learned Counsel has produced a
certified copy of the affidavit of Dr. Brar. The said affidavit has been
noticed in the paragraph 15 of the Impugned Order even though no
findings are recorded in respect thereof. Nonetheless, the contention
of the Leammed Counsel is that Dr. Sumeet Jain was nowhere
involved in the treatment of the Complainant nor did he perform the

surgery.

26. He submits that the assumption of the Commission that the
- Opposite Parties had not provided the documents to the All India
Institute of Medical Sciences is incorrect inasmuch as the first report
of AIIMS that was obtained in 2015 by this Commission was at the
preliminary pre admission stage when the Opposite Parties were not
even put to notice as such those was no question of supplying
documents then. .

27 He then contends that insofar as the allegations made against the
Opposite Parties about deterioration in the health of the Complainant
resulting from nervous disorder are concerned, the same seems to
have occurred or may have been caused after the Complainant had
received treatment from other Hospitals including the surgery
conducted at Johns Hopkins Hospital in the United States

28. He has then submitted that Sentinel Lymph Node investigation
test was neither prevalent nor required when the surgery was
undertaken as the neck and face surgeons did not prefer any such
biopsy.

29. He then submitted that the disability certificate appended at page
817 dated 29.09.2017 is not in conformity with the medical records
and is even otherwise erroneous as the calculations of the
percentage seems to be on the basis of some formula which is not
decipherable. He therefore submits that the disability certificate does
not in any way reflect on the infirmities which are being pointed out by
the Complainant. He has then urged that the reports regarding the
nervous disorders impacting the eyes and other parts of the body
may have occurred on account of the surgery performed at Johns
Hopkins Hospital.

30. He then submits with the help of the observations made in the
report regarding the eyes at page 822 of FA/476/2019 dated
25.06.2016 that the eyes had showed improvement. -It is submitted
that this report dated 25.06.2016 is after the Johns Hopkins surgery
and it is quite possible that the infirmity or Epiphora might have
occurred after the surgery at Johns Hopkins Hospital.

31.The Complainant, who is herself a doctor, proceeded to
advance her submissions contradicting each of the arguments
advanced by the Leamned Counsel for the Hospital and the two
surgeons Dr. Satish Jain and Dr. Sumeet Jain. She submitted that
apart from the findings recorded in the Impugned Order and other
issues which are recorded in detail, none of the submissions cannot
be sustained with the approval in the report from the All India Institute
of Medical Sciences on 02.06.2022.
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32. However, her submissions need to be put in chronological order
from the stage she having approached the surgeons to perform the
surgery. She urged that Dr. Satish Jain is not an Oncologist Surgeon
and he is a General Surgeon. She however approached Dr. Sumeet
Jain who is a product of TATA Cancer Research and Hospital Centre
and he was possessed of a qualification in Oncology. Looking to the
_qualifications and the paper published by Dr. Sumeet Jain, she in
good faith contacted them as they were locally available and she was
promised a successful surgery which was required to be performed.
In order to confirm her faith in the doctors she on the basis of the
pathological and histopathological reports, as well as the confirmatory
report from Dayanand Medical - College dated 02.08.2014 and
07.08.2014, she was under the impression that the pathological
reports were made the basis of diagnosis, even though according to
medical protocols the surgeons ought to have conducted advance
tests in order to confirm the same. She however on her own had got
the MRI done which was handed over to them.

33. She has invited the attention of the Bench to the reply affidavit
filed by the Opposite Party No. 2 placed on record before the State
Commission and contained in the paper book of FA/476/2019 from
page 394 to 397. She points out that the Opposite Parties have
admitted having seen the said MRI report and they have opined that
the surgery was necessary after having taken notice of the
pathological reports as well as the MRI which according to the said
affidavit indicated a Stage 3 cancer

34. The Complainant submits that on the one hand the Opposite
Parties have admitted and perused the MRI that was taken into
consideration for proceeding with the surgery, and on the other hand
the argument is being raised that the said MRI was not given. The
MRI report does not indicate any adverse report or symptoms
regarding Melanoma. Nonetheless, it is urged that the Opposite
Parties themselves have taken it to be a report worth relying on for
the surgery.

35. It is therefore submitted that these contradictory stand taken by
the Opposite Parties itself demonstrate that they were negligent and
were proceeding unmindfully.

36. As a corollary to this argument, the Complainant also submits that
they proceeded with the surgery without their being any indication of
the depth of the ulcers which are necessarily to be mentioned in the
pathological or confirmatory reports. The said reports are totally
absent and therefore the pathologists were clearly negligent in not
indicating those markers which were necessary to draw the inference
of the stage of cancer. This argument is being submitted contending
that even the surgeons did not conduct any advance tests or seek
any report with regard to the stage of the cancer. It is therefore
submitted that the surgery proceeded without even noting as to what
was the stage of the cancer and which by itself is a negligent conduct
more so. by persons claiming themselves to be Oncological
Surgeons.
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37 She then fortified her submissions by contending that neither the
immunehistopathology report nor the other tests or any indication of
the stage of cancer is mentioned in the discharge summary which is
totally silent. It is urged that a discharge summary according to
medical protocol has to contain the prognosis, the diagnosis, the
treatment and the surgery notes as well as the conclusions. There
are no surgery or operating notes mentioned therein and as a matter
of fact it was after 19 months that when the matter proceeded before
the State Commission that the operation notes were produced. It is
submitted that the operation notes were not given to the Complainant
and emerged only at the time of the assessment of the evidence
before the State Commission.

. 38. She then contends that while performing the surgery the
surgeons damaged her spinal accessory nerve as well as facial
nerves to an extent that the Complainant has suffered permanent
facial palsy and has also acquired a permanent disability in the right
side of her shoulder. This is on account of the cranial nerve having
being damaged and which stands confirmed by subsequent
neurological assessment and nerve conduction studies. The said
documents have also been referred to.

39. It has then been urged that the contention that the Complainant's
claim is not founded on any basis of medical negligence is incorrect
inasmuch as the Complainant after the surgery on 05.09.2014 got a
PET scan conducted and the said scan report is categorically
negative about any malignancy. Thus the surgery was a blind surgery
that proceeded on the basis of gross incorrect pathological and
confirmatory reports.

40. She then contends that in order to substantiate that she has
suffered facial nerve disorder, five reports are available on record
from Fortis Hospital, Ludhiana, Dayanand Medical College, Ludhiana,
Post Graduate Institute, Chandigarh, SPS Apollo Hospital, Ludhiana
and Mendanta Hospital. Out of these reports the other reports clearly
demonstrate all the damages suffered in the eyes and the nose, and
the lips that have been diagnosed long before the Complainant
visited Johns Hopkins Hospital in USA. The report from various
Hospitals dated 18.09.2014, from Dayanand Medical College on
09.10.2014, from the PGI, Chandigarh on 03.12.2014, and SPS
Apollo immediately following thereafter, these four reports were all
before the visit of the Complainant to the Johns Hopkins Hospital
which was on 04.02.2015 (page 245 of the paper book). These
documents have been filed from page 796 to page 820 of the paper
book.

41. She has then contended that the report from the SRL Laboratory
which is at page 252 dated 14.08.2014 categorically records that the
tissues examined by them do not indicate any malignancy.

42 She has then urged that the World Health Organisation clarifies,
which is at page 317, and clearly demonstrates that the diagnosis fell
within the definition of benign disorder and which establishes that the
Complainant was not suffering from any malignancy
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43. She has- then urged that the Opposite Parties committed
negligence by not conducting Sentinel Lymph Node Biopsy which
was available at the time of the surgery at various places throughout
the country including Mumbai, Delhi, Varanasi and several other
places. Had this been done, the same would have confirmed the
pathological reports and an unnecessary surgery of the magnitude
performed on the Complainant could have been very easily avoided.

44 She has then invited the attention of the Bench on the reports that
were obtained by the State Commission in 2015 before issuing notice
to contend that the said report was based on the four reports that had
been tendered to it. Nonetheless with the subsequent reports from
PGl as also the final report by the All India Institute of Medical
Sciences that was summoned by this Commission clearly establish
the fact that the pathological reports were all incorrect and without
any basis and the surgery performed was a gross negligence causing
irreparable damage to the Complainant whose sufferance cannot be
compensated in simple terms and therefore the State Commission
even though, has recorded all findings in her favour, yet the
compensation awarded is inadequate. The mental trauma, the mental
suffering, the physical pain and the lifelong deficiency that she has to
face in society because of her facial deformities and physical
infirmities need to be heavily compensated. She submits that her
professional career was affected on account of these deformities and
hence the damage should be compensated as claimed by her.

45 The Complainant has heavily relied on the report of All India
Medical Sciences dated 02.06.2022 to substantiate all her
submissions contending that all defences raised by the Appellant
Opposite Parties stand negated with clear positive findings to the
effect that the Complainant did not suffer from any malignancy
thereby reflecting that the pathological reports were absolutely wrong
and she has suffered damages, including nerve damage, which is
evident from the report. She has pointed out that this Commission
took pains to get the said report after orders were passed on
11.01.2022, 01.02.2022, 09.02.2022 and thereafter on 06.04.2022
and 22.04.2022.

46 She therefore submits that the final diagnosis by the All India
Institute of Medical Sciences expert body leaves no room for doubt
that the findings recorded by the State Commission do not suffer from
any factual or legal infirmity.

47 She has also submitted that the consent obtained from the
Complainant was not an informed consent as she had no knowledge
nor was she informed of the complications and the risks that were
likely to be caused due to the surgery that was to be performed on
her. This lack of communication by the surgeons is absolutely vital
and the defence set up by them is untenable.

48 She then pointed out that the defence of the surgeon Dr. Sumeet
Jain that he was not present at the time of her treatment or
performance of the surgery is a false stand taken inasmuch as the
communications with him even post surgery and the messages as
well as the directions by him leave no room for doubt that he was
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very much involved and he had participated in the performance of the
actual surgery along with his father Dr. Satish Jain. The contention
therefore is that the entire defence set up is without any basis and it
is now established beyond doubt that the Complainant has suffered
on account of the gross negligence of all the Opposite Parties hence
the appeals filed by them deserve to be dismissed and the appeal
filed by the Complainant deserves to be allowed. She has rounded up
her submissions by referring to the literature and the enclosure list in
support of her contentions that substantiate her submissions.

49. The arguments could not conclude today as Learned Counsel for
Dayanand Medical Institute, Mr. Sobti has sought an adjournment on
account of the sudden demise of his spouse. It is only Mr. Sharma
who has advanced his submissions for the Hospital and the surgeons
which has been responded to by the Complainant in person.

50. The Dayanand Medical College are represented through learned
counsel Mr. Khare and Ms. Namarata Chandorkar who pray that they
may be permitted to advance the submissions to be conducted by Mr.
Sobti on the next date. As the date is already fixed earlier, let the
matter come up on 20.07.2024 (Saturday) at 10:30 AM.

35. Case was again heard on 20.07.2024 when further arguments were

advanced as noted therein and are gainfully reproduced hereinunder:

1. The arguments were to be commenced by Mr. Sobti, learned Counsel
for the Respondent No.5 to 8 in FA/476/2019 (Pathologists and the
Principal of Dayanand Medical College, Ludhiana). Mr. Sobti
however, made a personal request that on account of the recent
bereavement with the passing away of his spouse he may be
excused from the hearing today and be permitted to advance his
arguments on some other convenient date. '

2. Faced with this, the Complainant desired that she be permitted to
. further advance her submissions and conclude her arguments
as it may not be possible for her to be physically on the next
date of hearing to which leamed Counsel for the parties have no
objection. A

3. Accordingly, in continuation of her arguments on 13.07.2024,
she submitted that before the State Commission, in the evidence of
affidavit, she- had categorically stated that there was no informed
consent and communication no with the Complainant regarding any
possible and consequential risks involved in the surgery. She has
produced a certified copy of the affidavit of evidence to substantiate
her submissions.

4. It was pointed out by her that regarding the Nerve Conduct Study,
she was examined at the Dayanand Medical College, Neurology
Department and her disorders were noted which annexures have
been pointed out. To the same effect, the examination and the.
diagnosis from the Post Graduate Institute Chandigarh and then from
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Apollo Hospital have been read which are at pages 397, 402 & 405 of
" the said affidavit. It is therefore submitted that all these reports reflect

that the diagnosis of nervous disorder was made much before the

surgery that she availed of at Johns Hopkins Hospital, United States
in February 2015. All these reports are of the year 2014 and therefore
it is submitted that the contention on behalf of the Opposite Parties

raising doubts about this disorder being caused by the surgery at -

Johns Hopkins Hospital is without any substance.
She has clarified that on the issue of margin of error in the

performance of the Opposite Parties, there is no question of any

margin as this is a case of a gross negligence of a totally wrong
pathological report and a blind surgery. The error is from the first step
till the last and therefore there is no margin available for any
concession to the Opposite Parties.

Pointing out to the written synopsis filed on behalf of the pathologist
and the Dayanand Medical College filed in FA/479/2019 at page 581,
it is urged that the said written submission takes a stand which
reflects as if the Dayanand Medical College did not release the
Histopathology or the Immunohistochemistry Reports. The said
recital in the written synopsis is at page 581 of FA/429/2019.

Pointing out to the findings recorded and the statements made, it is
contended that the surgeons have gone to the extent of saying that
the surgery was conducted on the basis of a report that was based
on an incomplete specimen. It is submitted that the pathologists have
contradicted this and the nature of the biopsy has been described as
"Shave Biopsy". For this page 498 of the paper book of FA/476/2019
has been read. '

It is next conténded by her that it is claimed by the doctors and the
pathologists as well as the medical college that all norms prescribed
by the World Health Organisation and other authentic bodies are
being observed as per their guidelines. Referring to the guidelines
promulgated by the Royal College of Surgeons, United Kingdom,
which according to the Complainant are a standard guideline that has
been adopted and followed throughout the world, have been violated.
She has referred to clause 3.1 and 5.2.1 of the said guidelines at
page 278 and page 281 respéctively to urge that these guidelines
categorically require the measurement and size of the-specimen that
have to be examined for Biopsy. The specimens received must be
measured with all three dimensions and all features that are being
diagnostically important should be recorded. The maximum diameter
and height of the Lesion must be recorded in milometers. The report
from the Dayanand Medical College dated 02.08.2014 8i 07.08.2014
nowhere records any such size or dimensions observed or recorded
as per the said guidelines and hence negligence is evident.

. It is then submitted that the specimen for Biopsy has been referred to

as a Tiny Biopsy that has been referred to in the judgment of the
State Commission at page 146. It is urged that the ISO Guidelines in
this regard contained at page 369 clause 5.9.1(a) requires that if the
quality of the sample received is unsuitable, the same should be
indicated in the report. There was no such indication in the reports
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that their specimen was tiny or inadequate nor any demand for a
fresh specimen was made. It is therefore urged that the reports were
absolutely unreliable and it is now established that they were
tendered negligently.

10. The next infirmity pointed in the reports is non-recording of the stage
of Cancer. For this the literature on record at page 282 (b) and page
290 has been read by the Complainant to point out that the
pathological tests required mandatorily to mention the
measurements including the thickness of Melanoma according to the
Breslow Standards. Pointing out to the table at page 290, it is urged
that no diagnostic tagging or coding of the Cancer was carried out
nor is it mentioned in the reports. This therefore is yet another gross
deficiency and the surgery was carried out with no diagnosis
available. '

11. The retention of the slides and its timeline according to 1SO
Guidelines, guideline no.5.4.7 has not been adhered to.

12. Apart from this, in spite of the fact that the guidelines require a double
reporting in such cases at the behest of the pathologist themselves
from an outside institution according to protocols, the same was not
done and to the contrary the stand taken is that the Complainant
should have got this examined. It is pointed out with the help of
Annexure 46 at page 746 of the paper book that no double reporting
was either attempted or got done to confirm the pathological reports.

13. The Complainant has then pointed out as per paragraph 60 of the
order of the State Commission that there is a clear finding recorded
about the manipulation attempted at the Post Graduate Institute,
Chandigarh for obtaining a contrary report. While reading out the said
paragraph, it is urged that the report which was given by the
Chandigarh PGl on a review of the case confirmed the non-existence
of malignancy. The other report relied on by the Counsel for the
opposite Party was -not a review report and was according to the
Complainant sneaked out by manipulation as found by the State
Commission. Hence the argument advanced that the PGl had also
confirmed the existence of Melanoma is absolutely baseless and
founded on a manipulated document.

14. It is then pointed out that the examination by the referral lab had to be
checked by the Hospital that had referred the Biopsy for report. In the
instant case, the Dayanand Medical College obtained a referral lab
report from M/s SRL but neither it was confirmed or checked by it nor
it was documented and therefore this was another violation of the
ISO Guidelines 4.5.1 (page 245 of the paper book).

- 15. Over and above this, the slides kept lying with the referral lab from
- 13th August to 27th August for 20 days. This was yet another
violation that has been taken into account by the State Commission
and confirms the negligence on the part of the Opposite Parties. The
story that the Complainant had taken it away hurriedly is without any
basis. : : '
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17.

18.

19.

20.
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It has then been pointed out that there is a standard performa to be
filled up while reporting a Melanoma Biopsy. Reference has been
made to Appendix D-I which is a format prescribed by the Royal
College of Pathology which is at page 300 of the paper book. The list
of information required under the columns has to be filled up in detail
with each and every information with regard to the specimen received
and the results found. No such perfoma was either filled up nor any
information as required therein is contained in the reports. This was a
clear violation of the guidelines and the performa referred to above. It
is submitted that the guidelines of the World Health Organisation
contained at page 318/322, United Kingdom Guidelines at page 308
and the National Health Guidelines as well as the ISO Standards at
page 362 also make similar provisions to be followed while reporting
a Biopsy. The contention is that none of these guidelines were
followed and have been breached by the pathologists as well as the
Hospital. A

It is then urged that the diagnostic report that was received from the
SR Laboratories by the Dayanand Medical College dated 12.08.2014
was straight away passed on to the Complainant without being
accompanied by any recorded opinion of the pathologist on the said
report. This violates the ISO Standards Guidelines no.5.6.4 (page
367). The contention is that once the report was received from a
referral lab then it ought to have been forwarded along with its
opinion thereon and the suggested line of action of which was never
done by the pathologist. This again amounted to a negligence. .

It is then urged that the markers which are stated to have been
indicated in the IHC Report dated 07.08.2014 are not relevant for
distinguishing between Cancer and Non-Cancer cells. The relevant
markers are contained in a table at page 323 of the paper book and a
perusal thereof would demonstrate that none of these markers are
mentioned in the pathological reports. Consequently, this is another
deficiency in the pathological reports of the Opposite Parties.

It is then submitted that strangely enough on the one hand the
pathologists say that the reports tendered by them were not final
which is contrary to their own stand as taken at page 369(d) of the
Appeal. The contention is that the evidence led before the State
Commission and the- stand taken herein contradict each other. It is
urged that if the report was not a final report then it should have
clearly mentioned the same. There is no indication in the reports that
they were interim or were subject to further confirmation. The stand
therefore that the reports were not final is absolutely incorrect and
false with a view to escape the liability regarding the lapse and
deficiency committed by the Opposite Parties. The Complainant
submits that if the reports were not final then the surgery ought not to
have been performed.

It is then urged by her that no clinical history was taken by the
pathologists and the guidelines contained in annexure 28 at page 307
were not followed. The same is the position with regard to clinical
practice guidelines at page 362 about which a discussion has been
made in the impugned order at page 144. The pathologists therefore
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violated these guidelines as well before proceeding to issue the
reports. _

21. The Complainant has then invited the attention of the Bench to the
three operation notes at page 438 of the paper book contend that the
surgeons themselves have noted that there were no changes in the
mole for which the surgery was planned to be carried out. In the
absence of any such changes, it is urged that the surgery was not at
all necessary. The same was confirmed when the report from Tata
Memorial was recéived which is at page 228 of the paper book.

22. The Complainant therefore submitted that for all the aforesaid
reasons the pathological reports cannot be relied on and ought not to
have been relied on by the surgeons. Both of them negligently
conducted themselves in a manner which is contrary to the discipline
of medical practitioners and this fact now stands concluded with' the
two reports of the All India Institute of Medical Sciences, one
tendered before that confirms the negligence of the surgeons and the
other which was tendered on 02.06.2022 confirms the negligence on
the part of the pathologist. The Complainant urged that in case any
response is desirable she would join online if necessary to answer
the submissions on behalf of the pathologists and the Medical
College. S

23. As noted above, Mr. Sobti had made a request for an adjournment -
and therefore let the matter be listed on Saturday, 31.08.2024 once
again to proceed and conclude the matter.

36. On _31 .08.2024, the arguments were recorded and the complainant was

to appear in rejoinder. The order dated 31.08.2024 is extracted hereinunder:

These appeals came up for hearing on 08.08.2023, when upon a
prima facie consideration of the dispute it was directed that the matter
shall proceed and since an adjoumment had been sought on behalf
of the Hospital and the Doctors, who have filed FA/664/2019, the
case was directed to come up on 13.07.2024.

The matter proceeded and the complainant who appeared in person
had namrated the facts. Whereafter, Mr. Sharma, learned counsel for
the Hospital and the Doctors also advanced his submissions. The
complainant then narrated her part of the contentions in detail that
was to be answered by the learned counsel for Dayanand Medical
College. Mr. Sobti who sought an adjournment. Accordingly, the
matter was posted for 20.07.2024.

On that day another request for adjournment was made by Mr. Sobti
and accordingly as agreed between the parties, the complainant
proceeded with her arguments and concluded the same with a
request to respond to the submissions of the other side in rejoinder.

Mr. Sobti appearing on behalf of the Dayanand medical College
and the Doctors with the help of his assistants and one of the
doctors contended that the first document which needs to be

!
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referred to is annexure P-27 at page 249 of FA/479/2019 filed by the
Dayanand Medical College and others. This is the medical report of
the Board constituted by the State Commission 16.04.2015, that gave
its opinion at the stage when notices were not even issued to the
Dayanand Medical College. This report was called for by the State
Commission itself but the complainant had not disclosed the first PGl
report that was concealed. According to Mr. Sobti reading of the said
report of the Board dated 16.04.2015, does not even make out a
prima facie case for entertaining the complaint. He submits that this
report remained unchallenged. He then points out to the findings
recorded in paragraph 60 of the impugned order of the State
Commission to contend that if the entire exercise had indicated a
serious doubt about the claim made and the evidence with regard to
the pathological diagnosis, and the State Commission was of the
opinion that there was some manipulations, then such an issue
should not have been entertained in a summary jurisdiction and this
was a fit case where in order to assess any evidence regarding
manipulations or misrepresentation should have been gone into by a
Civil Court.

He then pointed out to the opinion of the All India Institute of Medical
Sciences dated 18.11.2015, which was asked for at the pre-notice
stage and is placed at annexure P-24 at page 222-223 of the
proceedings. It is pointed out that the said report was not based on
the complete records as it was not received from the State
Commission as recorded in the report itself. The opinion was again at
the pre-notice stage on the basis of the material that was provided by
the complainant, which again does not cast any doubt on the
pathologist. He therefore submits even this evidence cannot hold the
pathologist to be responsible in any way for giving an incorrect
opinion as the opinion of AIIMS itself was based on half fed facts.

He then points out to the prescription of Dr. Ravindra Tah dated
28.07.2014, annexure P-1 page 186, indicating that there was a
growth which had been excised and the same was sent for analysis
to the Dayanand Medical College. He points out that the colour of the
growth was recorded as reddish with a hollow and the duration was
one year. The excision was to a limited margin whereafter the same
material was examined by the pathologist and a report was tendered
on 02.08.2014. Mr. Sobti submits that this slide on the basis
whereof the report of the pathologist from Dayanand Medical
College was submitted has not been placed before the
subsequent examining bodies at all. He has pointed out to the
receipts issued indicating that the examination was made by the
pathologist at Dayanand Medical College for two of the marker tests.
The rest of the markers tests were to be done for which the slides
were sent to M/s. SRL Laboratories. For this he has invited the
attention of the Bench to the document dated 04.08.2014 at page 191
of the paper book.

Mr. Sobti has advanced his submissions from this stage to
vehemently urge that these slides and blocks which were
prepared and were returned back to the complainant on her
written request which she had made on 05.08.2014, and he has
then taken Bench through the documents at pages 192, 193 and 195
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of the paper book to substantiate his submissions. He submits that
the slides were collected by one Mr. Harvinder on behalf of the M/s.
SRL Laboratories. The contention is that the blocks and the slides
were handed over, as is evident from the discharge register receipt
referred to above and even assuming for the sake of arguments,
though not admitting that they were given on 28.08.2014, yet it was
given back to the complainant which was not forwarded to AlIMS
for any opinion. It is this slide which was withheld by the
complainant in order to make out some case against the
pathologist. He further submits that the slide having been
collected by Mr. Harvinder was not dispatched and has not been
examined by the AIIMS. At this stage he has invited the attention of
the Bench to paragraph 49 of the impugned order by the State
Commission that the doubt expressed by the State Commission is
contrary to the said evidence on record and if at all any evidence was
required, this nature of examination can be made only by the Civil
Court of competent jurisdiction and not in a summary jurisdiction
exercised by the State Commission. The contention of Mr. Sobti is
that the complainant being in possession of the slide and the blocks
ought to have disclosed the very same slide, which was not done by
her and hence any subsequent opinions relied on by the complainant
cannot be given credit.

He submits that all this exercise had been undertaken and even
assuming the contention of the complainant to have some substance,
she herself being a doctor opted and consented for the surgery on
07.08.2014 itself. This was also supported by the Immunopathology
report by the Dayanand Medical College, which is annexure P-9 at
page 198. It is urged that the complainant has alleged she was taken
into surgery without the marker reports. This argument contradicts
her own consent and she having submitted herself to the surgery,
which she did without even waiting for the report of the markers. Thus
she cannot be heard to say that the Hospital and the surgeons had
committed the surgery hastily.

It is in this background that Mr. Sobti then urged that there were
serious doubts about the documents relied on by the complainant
and then again an exercise was undertaken by this Commission on
11.01.2022, when the complainant was directed to produce all the
slides as indicated in the said order for being examined once again
by AIIMS. This was also followed by directions on 01.02.2022, as the
slides had not been produced, and then on 09.02.2022 when the
complainant admitted that she did not have the slide that was given
by the Dayanand Medical College. Mr. Sobti submits that this
admission itself demonstrates that the real slide which was sent by
Dayanand Medical College was again not available and was not sent
for any examination to the AIIMS. It is in this background that all the
slides given by the complainant were collected and on 14.03.2022,
orders were passed for sending all the slides to AlIMS.

He then contends that 1A/2399/2022 dated 22.03.2022 was moved, at
that stage by the answering respondents objecting to the incomplete
status of slide and withholding of the same, which application
remained pending. In the meantime, the report from AIIMS dated
01.06.2022 was received, which once again did not have the
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occasion to view and assess the original slide that was given by the
Dayanand Medical College.

During the course of the submissions, it was pointed out that a reply
to the said objections had been filed by the complainant on
26.07.2026, which is on record. ‘Thus, the contention of the.
complainant dated 14.03.2022 in her affidavit, the objections taken by
the opposite parties through 1A/2399/2022 and the reply thereto by
the complainant on 26.07.2022 are on record. _

Mr. Sobti submits that this issue pertaining to non-availability of the
original slide or being withheld remained undisputed and in the
meantime the report of AIIMS came without having an opportunity to
go through the original slide, hence the medical opinion becomes
seriously doubtful and he has invited the aftention of the Bench to the
written arguments dated 10.12.2021 para 13, 15 and 17 thereof.

The contention is that all these reports are post-surgery and in effect
the complainant has attempted to get reports manufactured with the
incomplete slides. Supplementing the arguments of Mr. Sobti, the
concerned doctor assisting him invited the attention of the
Bench to annexure P-13 at page 205, which is a report dated
01.10.2014. He submits that after an examination, this report
also advises a wider excision and therefore the distinction between
the report of AIIMS dated 01.06.2022 is an opinion and such a
difference of opinion cannot be in anyway said to be a negligence.

He has further referred to Rook’s Textbook appended as
annexure P-23 page 218 to contend that even assuming that the
diagnosis was Spitz Naeveus, the same was also recommended
to be treated as a Melanoma, even if it was a case of unknown
malignancy. He therefore submits that the standard textbooks also
support the diagnosis made by the pathologist as even Spitz
Naeveus is referred as something that should be treated as a
Melanoma. He has then referred to the report of the PGI dated
27.12.2014 appended as annexure P-18 on page 211. The said
report according to him also indicates that the tumour was Melanoma
as mentioned in the report dated 16.04.2015.

It was then pointed out that the PGl report dated 03.01.2015 at
page 213 also indicates a suggestion of wide local excision for
Spitz Naeveus, the clinical history and the morphology indicated
therein therefore also suggested history.

The article appended as P-26 at page 240 was then read out to urge
that even if it is benign (page 234 & 244), then too even excision is
recommended. He has then pointed out to annexure P-12 and P-17,
the SRL biopsy paraffin block report at page 204 dated 10.09.2014
-and to the Tata Memorial Report at page 210.

With the aid of the description at page 209 about Dysplastic
Naeveus, it is urged that the same may not be benign and can
progress towards the malignancy. Reference to page 119 about
the finding of the State Commission has also been made and it is
urged that at page 120 there is an incorrect recital and ‘not cancer’. It
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is urged that the AIIMS board has nowhere said this and

consequently the complainants claim is unfounded.

It has then been pointed out that the risk of skin cancer has been
observed in transplant recipient patients like the complainant, who
has had a kidney transplant. For this reference has been made to
annexure P-23 at page 221 of the paper book.

Mr. Sobti has then pointed out the report of the Dayanand Medical
College, annexure P-2 at page 187 that the markers were referred to
therein, which have been advised as per recommendations contained
in the textbooks at page 200. Thus, there was no deficiency in
indicating the markers which were required to be assessed. He then
submits that annexure P-9 at page 198 indicates that the diagnosis is
based on this finding that has been confirmed by AIIMS on the basis
of -Histo-morphological features. He then points out with the aid of
page 117 that there are three pathological and five reports in all

‘and has pointed out towards the page 117 of the paper book.

The submission is that the block was not available, as is evident from
page 104 and therefore the thickness as alleged does not seem to
have been reported. It is reiterated that one slide was with the
complainant and the block was with M/s. SRL, hence there was
no deficiency in the report. '

It is then urged that the complainant never came post-surgery and
the issue of TNM, which has been raised is incorrect and not based
on any scientific findings.

Mr. Sobti then urged that all the reports do indicate that the
complainant required an excision. The State Commission itself
acted as an expert, which it could not have done and has arrived at
inferences and conclusions particularly in paragraph 43 and

. paragraph 60, which can only be done by experts and not by an

adjudicatory forum, in as much as the same involved an assessment
of medical records and not judicial approximation. Conclusions
have been arrived at without cross examination of any of the
pathologists and consequently the conclusions drawn are
erroneous. : '

A compilation of case laws has been handed down by the Iéarned
counsel on various issues which is to the following effect:

a. C.P. Sreekumar (Dr.) Vs. S. Ramanujam, 2009 (4) CLT

b. Dalip Singh Vs. State of Uttar Pradesh and Ors., 2016 (1)
C.PR. 437

¢. Kusum Sharma and Ors. Vs. Batra Hospital and Medical
Research Centre and Ors. 2010 (2) CLT

d. Mohinder Singh and Ors. Vs. Paramj/t Singh and Ors. 2016 .
(1)L.AR. 328

e. Sanjay Pandurang Kalate Vs. Vistra ITCL (India) le/ted &

- Ors. (2024)3 SCC 27

f. Vinod Jain Vs. Santokba Durlabhji Memorial Hospital and Anr.

11(2019) CPJ 99 (SC)

Learned counsel has then relied on certain medical literature to
support his submissions, which is to the following effect:
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a. Article titled “Kamino Bodies” published in the Journal of Oral
and Maxillofacial Pathology Volume 23, Issue 1 (January-
April 2019) .

b. Article titled “Patient Age in Spitz Nevus and Malignant
Melanoma” published in American Journal for Clinical

- Pathology, 2004 Volume 121, Pages 872-877

c. Article titted “Melanoma. Staging and Follow-up” published in
the Dermatol Practical and Conceptual 2021; 11 (S1):
e2021162S

Mr. Sobti has advanced his submissions at /ength and Mr. Sharma,
learned counsel for the Hospital and the Doctors has also concluded
his arguments. Thereafter, since no time is left and the complainant
was to answer in rejoinder, the matter shall come up again on the
date fixed.

Let the matter be listed on 07.12.2024.

37. However, on the administrative side severa! orders were received by
this Commission from the Apex Couh as well as different High Courts
observing that complaints should be heard by‘ Benches of 2 Members and
consequently, work was again reallocated and all these appeals were directed

to ‘be listed before the Bench that was reconstituted keeping in view the

observations made in the judgments of the Apex Court and the High Courts

regarding the Coram of sitting. The order passed on 07:12.2024 is extracted
hereinunder:

The complainant-appellant has joined online and so has Mr.B.B.
Singh Sobti, learned Counsel for the Dayanand Medical College. Mr.
Gola is also present online for the insurance company.

All other Counsels are present physically. The matter had to proceed
as all the matters had been heard earlier, but in view of the recent
reallocation of work through Benches, the case has to be placed
before the Bench of two Members having jurisdiction in the matter. It
would therefore be appropriate that this case is listed before the
concerned Bench ‘including the President of the Commission
who has- already heard the matter on earlier occasions on a
working day at 2 PM.

As agreed between the parties, let the matter be listed before the

Bench No.1 on 18.02.2025 at 2 PM. In the event the hearing does not
conclude on the said date; it shall continue on the next date i.e.
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19.02.2025. Learned Counsel for all the parties are therefore
requested to organize their itinerary and
arguments accordingly.

38. This is how the matter once again was argued in person by Dr.
Kanwalpreet Kaur, the complainant on 19.02.2025 when the following order

was passed :

The matter was heard at length yesterday and once again today.
The complainant has advanced her submissions in rejoinder taking us
through various documents. The arguments of Mr. Sharma could not
commence today. Mr. Sobti also seeks accommodation for 15
minutes to advance his submissions. As agreed between the parties,
let the matter come up once again on 13.03.2025.

39. Thus, the case was reheard on 13.03.2025 with the learned counsel for
the OPs concluding their submissions and then again matter was finally heard
on 19.05.2025 when the complainant also concluded the argﬁments with her
rejoinder to the submissiqns made by Mr. Sobti for Dayanand Medical College
and the Doctors and Mr. K. G. Sharma, who had advanced his submissions on
behalf of Mediways' Hospital and Dr. Satish Jain and Mr.Sumeet Jain.
Learned counsel for the Insurance Companies were also heard. Learned
counsel for all the parties have filed their respective written submissions as
well and citations have once again been tendered by Mr. Jain, Ieérned counsel

for the Appellant - Kanwalpreet Kaur, which are' mentioned below:
| a. Ravi Raj Vs. Fortis Healthcare — CC No.-479 of 201.7 NCDRC
b. Balram Prasad Vs. Kunal Saha ( 2014)-1>'SCC 384
c. Ashish Kumar Chauhan Vs. Indian Armay ( 2023) 15 SCC 152
d V. krishnakumar Vs. State of Tamil Nadu ( 2015) 9 SCC 388

e. XV Bhatia Global and Endosurgery Institute 2023 SCC Online NCDRC
212
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r.

Reba Modak Vs. Sankara Nethralaya 2022 SCC Online NCDRC 528
Maharaja Agrasen Hospital Vs. Rishabh Sharma ( 2020 ) 6 SCC 501
Jyoti Devi Vs. Suket Hospital ( 2024) 8 SCC 655

Atanu Dutta Vs. Mool Chand Khairati Ram Hospital and Ayurvedic
Research Institute 2022 SCC Online NCDRC 889

Vinay Srivastava Vs. Dr. P.S. Hardia 2013 SCC Online NCDRC 4

Sitaram Bhartia Institute of Science and Research Vs. Vidya Bhushan
Jain 2017 SCC Online NCDRC 973

-Spring Meadows Hospital Vs. Harjol Ahluwalia ( 1998) 4 SCC 39

. Nizam’s Institute of Medical Sciences Vs. Prasanth S Dhanaka ( 2009)

6 SCC 1
Malay Kumar Ganguly Vs. Dr. Sukumar Mukherjee ( 2009) 9 SCC 221

Laxman Balkrishna Joshi ( Dr.) Vs. Dr. Trimbak Bapu Godbole 1968
SCC Online SC 260 '

Indu Sharma ( Dr.) Vs. Indraprastha Apollo Hospital 2015 SCC Online
NCDRC 11

Chandigarh Clinical Laboratory Vs.,Jagjeet Kaur NCDRC 2007
Manu/CF/0245/2007

Samira Kohli Vs. Dr. Prabha Manchanda (2008) 2 SCC 1

40. * The State Commission has dealt with the issues in two parts, the first

being the contentions regarding the allegations of deficiency on the reports of

the pathological tests rendered by the Dayanand Medical College and its

doctors. The contentions have been noted on behalf of the complainant from

paragraph 20 to 33 of the impugned order. We find that the State Commission

has taken up the issue along with the negligence alleged against the surgeons

as well alleging that the surgery was conducted in haste without assessing the

pathological reports or seeking confirmation in respect thereof as per protocol.
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The same has been contested by the pathologists and Dayanand Medical
College and their contentions have been noted from paragraph 34 to 46 of the
impugned order. The State Commission then proceeds to analyze the
contentions and the evidence and recorded its opinion from paragraph 47
onwards holding the pathologists, .including the Dayanand Medical College,
opposite p'arties no. 1 and 5 to 8, liable for having provided an incomplete
report and a wrong diagnosis withthe conclusions recorded in paragraph 63
of the iampugned order.

41. Regarding the surgéry and the deficiencies aIIeged a.gainst the opposite
parties no. 2, 3 and 4, who are the appellants in First Appeal No. 664 of 2019,
the State Commission noted the submissions on behalf of the complainant
from paragraph 64 onwards that has been responded to by the Iéarned
- counsel for.the said opposite parties from paragraph 82 to 92 of the impugned
‘order. After ha\ring noted the arguments and the e'vidence, -analysis and
ﬁndings by the State Commission have been recorded commencing from
paragraph 93 to 123 of the order and then recorded‘ its conclusions in
paragraph 124 to 126 thereof holding the pathologists as well as the surgeons
to be medically negligent that was proved by the complainant.

42. The StateACommission tnen proceeded to assess tha qu‘antum of
compensation that has been discussedfrom paragraph 127 to 139 thereof
and th‘areafter the con'cldsions and the relief granted hava been recorded in

paragraph 140.
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43. ltis the said layout of the impugned order that has to be proceeded with
kéeping in.view the submissions.that have been raised on behalf of the
Judgment Debtors in their evidence in _th‘e réspective appeals and also the
issue of quantum, the enhancément whereof has been sought by the
complainant in her appeal. N

44. As noted above, the findings recorded by the State Commission are .in
two parts. The first is in respect of pathological tests that wére carried out and
the deficiency alleged therein. The State Commission has assessed the
evidence in paragraphs 49 to 534 and then recorded its findings in paragrabh

54 to 63. The same are extracted herein under:

49. It is relevant to mention that the complainant took the report of cancer

on 04.08.2014; which advised for performance of four markers. Thus, the
complainant deposited the requisite charges for the same on the same day,
vide receipt AnnexurevA-3. On 05.08.2014, she moved a written application'to
the Head of Department of Pathology, DMC with a request to give her the block
and slide; who allowed the issuénce of block and slide -to her. However, the
Technician-in-charge, DMC told the complainant that the block has already been
dispatéhed to Mumbai one day before. This fact stands p}oved from the date
of “Sample Drawn on” mentioned in Ex.C-19. The plea of the Pathologists that
 complainant was given the block and slide on 05.08.2014 on her application
cannot be believed when the sample of the same was already drawn.on 4th
August by SRL Lab. Pathologists have placed on record a hand written record of
dispatching the block on 05.08.2014, to which no authenticity can be attached.
To the contrary, the complainant has put up a typed report obtained from SRL
lab itself, which shows the drawn date of block. Opposite parties No.1 and 5 to 8
furnished different reason for not providing with tumour features has been given.
They pleaded that the complainant had taken the block and slides away from
them on '05. 08.2014 and elsewhere the block and slides were shown or sent is
not known to them and due to non-availability of block with them, they could not
" give these features. Their stand is that the surgery of the complainant was not

conducted only on the basis of their report because she took the entire material
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of block and slides from them so that she could take second opinion from
elsewhere. When the complainant pointed out this major fact of block being sent
to SRL Lab, Mumbai, to opposite parties No.1 and 5 to 8, then they came up with
a third concocted story for not providing the tumour features stating that
Mumbai Lab and she resubmitted the block immediately to them. Thus, they
have cooked up the story, stating that the pathologists did not have the block and
slide with them, else they would have provided with stage and tumour
features. The  complainant proved that both these things were done on
04.08.2014, because she wanted to justify that when she caime on 05.08.2014
and wrote the application for block and deposited charges for it, she did not get
the block as it was delivered to SRL Lab Collecting Centre on 04.08.2014. The
stand of the DMC Pathologists is that these 2 things were done on 05.08.2014,
as they wanted to justify that complainant came on 05.08.2014 and after she
wrote application and deposited charges for supplying the material, she was
given block and slide and she simultaneously resubmitted it. The SRL Lab.
Report of markers, Ex.C-19, clearly proves that the block was taken/Drawn
on 04.08.2014 by SRL Lab. The receipt, A-3, issued by DMC Hospital for the
charges deposited for markers is also dated 04.08.2014. In fact the complainant
did not get any block or slide on 05.08.2014.The hand written application of
complainant is dated 05.08.2014 asking for block and slide. In registers, Ex.R-
5/6 and Ex.R-5/6, they have themselves written that block was taken by
technician of SRL Lab. The complainant in fact never got the block and slide
from pathologist till 28.08.2014. They were always having 3 slides with them (1
main slide which they themselves made from block and 2 slides which they
made for IHC markers). These 3 slides were more than enough to narrate about
the stage and features of cancer, which DMC pathologists never performéd.
They should, otherwise also, have retained the photographs/images of the same

for further reference.

50. Thus, it stands proved.that the complainant never got the block and slide
from the pathologist. It is the categorical averment of the complainant that since
the block was not issued to her, so she met Dr. Neena Sood, Head of the
Department of Pathology, DMC to confirm the diagnosis of cancer; who told that
she was 100% sure of the diagnosis and the complainant should worry about
the spread of cancer in her body. Immediately oh 05.08.2014, the complainant
got MRI done for Head and Neck from Fortis Hospital, Ludhiana. The MRI report,
Ex.C-25, was totally negative for the alleged cancer and it was opined therein
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“No significant abnormality seen and early spinal spondylosis”. On the basis of said
report, Ex.C-1, issued by Pathologists of DMC, the complainant consulted for
possible surgery in Mediways Hospital by Dr. Sumeet Jain, along with his
father, Dr. Satish Jain and others. They, without confirming the melanoma and
awaiting the reporfs of other markers, performed extensive surgery. Major part
of the cheek and lymph nodes of the neck were taken out by way of neck
dissection during the surgery and the complainant was discharged from the said
hospital on 11.08.2014. After the surgery, all the tissues specimens were sent to
Dr. Anita Borges of SRL Lab. Mumbai; who vide report Ex.C-26, reported that
the entire tissues of the cheek and neck were free from tumour. The said report
was shown to Dr. Sumeet Jain and Dr. Satish Jain;, which was negative for
tumour. It is a matter of negligence that the block of the patient, who was
diagnosed with cancer, was lying in SRL Lab Ludhiana from 13.08.2014 till
27.08.2014 for about 15 days and nothing was done to ascertain the features of
tumour even if the surgery was done. Later on, the complainant got the block
of initial specimen from the DMC on 28.08.2014 and sent the blocks to the
various labs, as detailed in facts. The said renowned Labs., vide reports Ex
C-3 to Ex.C-7 clearly stated that the complainant was never suffering from
skin cancer. Even the PET Scan/CT Report, Ex.C-27, done after surgery was
also negative for cancer.‘ Thus, it is clear that the Pathologists of DMC gave
wrong report, Ex.C-1, stating that the complainant waé suffering from malignant
melanoma on her right cheek. On the basis of said wrong report of the
pathologists only, an extensive surgery was performed by the surgeons; as a
result of which the face of complainant has been paralysed/disabled for her
‘entire life, as a result of which she has been prevented of the natural n"lovements
of entire face and right shoulder. As per Disability Certificate, Annexure A-1,
issued by the Medical Board of PGI, Chandigarh, the complainant has suffered
multiple disabilities. The permanent physical impairment for Face (Facial Palsy)
and Right Upper Limb Weakness (Right Shoulder and Arm) hés been quantified
to be 46% only. Thus, the final report of the PGIl, Ex.C-6/2, authenticated the
reports, Ex.C-3 to Ex.C-7, in which it was diagnosed that it was not cancer. The
report of AIIMS, Ex.C-28, also nowhere mentions that the complainant had
cancer. It rather states that it is a rare skin condition and none of the Labs

reported it as clear-cut case of Malignant Melanoma.

51. The complainant met Dr. Harpreet Kaur, a Pathologist inl DMC, on
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26.11.2014 approximately 4 months after her surgery, who admitted their only
basis fer diagnosis of cancer was the presence of atypia in the biopsy and
nothing else. Atypia is also présent in ageing cells, infection etc. Reference to
the complainarit’s conversation with Dr. Harpreet Kaur was made.
Transcript of talk with Dr. Harpreet is attached as Ex.C-20 along with the
audio conversation, wherein the complainant had enquired' from her why she

did not give important tumour features. She replied as follows:

1. Biopsy was small, .
2. Complainant should have come herself and asked for tumour
features,

3. That the surgeon should have come and asked for thickness and

how he performed the surgery without knowing it.
It is clearly indicated from the record that the Pathologists could not give tumour
features or stage of cancer before surgery. They also did not give the stage and
depth after the sdrgely of complainant. Block was received by them on
27.08.2014 from SRL Lab. Ludhiana, as according to the register record of
SRL Lab annexed as Ex. C—77,' which was delivered to the complainant on
the next day ie. 28.08.2014, as is evident from the register record of DMC
hospital Ex.C-23;, which ehows delivery of one block and one slide on
28.08.2014. The block was given to her by DMC pathologists in a carefree
manner. Reporting for all skin cancers is same irrespective of the type of skin
cancer. However, their initial report of cancer, Ex.C-1, never showed any
differential diagnosis of squamous cell or basal cell cancer and it stated only

about melanoma cancer.

52. Still further, in the affidavit of Dr. Neena Sood (Professor & Head,
Department of Pathology, DMC, Ludhiana) dated 07.04.2017, Ex.R-5/A, she
claimed that they could not list the biopsy according to the standard protocol due
to unavailability of block and slide with them. Later on, opposite parties No.1 and
5t08 alleged'that the final histopathology of the specimen could not be given
according the UK guidelines for listing of standard biopsy. There are three main
standards of reporting a biopsy of skin cancer such as, a) Histopathelogical
diagnosis; b) Clinical diagnosis; and c) Staging of cancer. Standard reporting of
Melanoma skin biopsy has been clearly mentioned in the text book titled as
“ Royal College of Pathologists” - Standard Data Set. None of the above finds any

mention in report of DMC dated 02.08.2014, Ex.C-1. The site of biopsy, size or
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dimensions of biopsy in mm, type of biopsy and whether full or half is not
mentioned in the report, Ex.C-1. As per Guideline 3.1 of Royal College of
Pathologists, size of specimen received must be measured. As per Guideline
5.1,. the site of origin and type of specimen are core clinical items for the
_ pathology report. The 3 dimensional size of specimen and the maximum
diameter and height of all the lesions must be recorded in mm. When the
complainant contacted Dr. Harpreet Kaur after 4 months of surgery, she asked
her that on what basis they diagnosed cancer in her, Dr. Harpreet replied that
"they saw the sole feature of Atypia in the complainant’s biopsy. This can be
proved from Ex.C-20, the transcript of talk with Dr. Harpreet. Atypia is not a sign
of cancer. However, Atypia can be seen in ageing cells, inflammation and

infection. Reference in this regard has also been made to Ex.C-21 and C-22.

53. No history of complainant was taken to make the clinical diagnosis of
cancer. The literature ‘Clinical Practice Guidelines — “The Management of

Cutaneous Melanoma” -13 provides as follows:

“The history of change in a melanoma is usually measured in months. A
very short history suggests haemorrhage into the skin or inflammation,
while a very long history suggests a benign lesion’.

For diagnosing melanoma, patient should present a history of change in size,
shape and colour of growth, as per the golden rule of ABCDE (Asymmetry,
Border irregularity, Color changes, Diameter changes and evolution of growth,
as per the textbooks of pathology, Ex.C-12 and Ex.C-16. Opposite parties No.1
and 5 to 8 submitted that Dr. Tah, Plastic Surgeon, removed the lesion and
- sent the history along with the specimen but in the brief note given by the
doctor, Ex.C-15, he has just written the duration of lesion and its colour. There is
‘no mention about any changés seen in melanoma gréwth or whether it was
increasing in size, shape, colour, ulceration or bleeding. The Pathologists of
DMC diagnosed it to be cancer and they were duty bound to take the relevant
history by making a clinical diagnosis of cancer, which théy failed to perform
while giving diagnosis of cancer, vide report, Ex.C-1.
54.  DMC pathologists, in their report, Ex.C-1, gave a 4 line presentation of
. cancer, which is not acceptable according to the standard guidelines for
reporting melanoma given by Royal College of pathologists, Ex.C-86, UK
Guidelines, Ex.C-16 and WHO Guidelines Ex.C-11. No doubt, the Pathologists

claimed that sometimes it is difficult to differentiate between cancerous and non-
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cancerous lesions. However, this difficulty was never expressed by them while
giving diagnosis of cancer. In this regard, the text book “Spitz Nevus and
Atypical Apitzoid Neopalsm” Ex C-10, clearly provides as under:

‘It is wise tb admit the. uncertainty and provide a differential diagnosis and
micro-staging attributes that would apply if the lesion were interpreted as a

melanoma”

55. Further in guidelines titled as BRISTOL CELLULAR
PATHOLOHGY FORUM” under head “policy of double reporting’ is

defined as under:

Double reporting is defined as a form of secondary review whereby a biopsy

diagnosed as malignant by one pathologist is reassessed by second pathologist.

So, in cases of diagnosis of malignant melanoma, it is ‘mandated by Royal
College of Pathologists to take second opinion as a guideline for pathologist that
it is their duty to take second opinion. However, the pathologists in this case
failed to take second opinion before giving their report. The Pathologists
pleaded that the block was very small and only one slide was made from it.
However, it has been proved on record that out of small block, multiple .slides
can be made. Dr. Harpreet herself submitted that multiple sections cut from
the block can be taken with the help of knife. The DMC pathologists had cut two
sections from the block for performing markers at DMC. Thereafter, the same
block was used by SRL Mumbai for making slides for markers. Later on, the said
block was sent to 2 more places i.e. Dr. Anita Borges in Mumbai and to Dr.
Prashant Jani from Canada, who also cut slides from the same block, as is -
evident from the reports Ex.C-3 and Ex.C-4. Thus, it stands proved that the
block was sufficient enough that 7-8 slides were'made from the same block. The
Pathologists further pleaded that Biopsy specimen was very tiny. However, this
fact does not find any mention in their biopsy report and IHC Report. Moreover,
all the five national and international renowned labs never mentioned that the
specimen was small. Even if it is admitted that it was a small specimen for
pathological report, they could have asked the complainant to give more tissue
from her face. The Pathologists could also have requested Dr. Tah to take a
repeat biopsy, which they never did. Dr. Harpreet édmitted that when specimen

comes to them, they do the grossing of the specimen. They see the length and -
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breadth of surface and measure it. She also stated that biopsy was of .6 x .4 x .4
cm. However, we find that the alleged grossing of the size of biopsy finds no
mention in report Ex.C-1 nor pleaded in the reply.

56.Dr. Harpreet stated during arguments that the audio record;ng is edited and
tampered by the complainant, as she has concealed the part where she is telling
Dr. Harpreet Kaur that she is wife of renowned Dermatologist, so she should
give her 50 lac. However, Dr. Harpreet failed to tell that which part of the audio
recording is morphed. Moreover, this fact of demanding %50 lakh by the

complainant is not mentioned in the reply of opposite parties No.1 and 5to 8.

57.Pathologists did no conduct appropriate histopathological diagnosis to list
proper features. They made no clinical diagnosis. They have not produced any
record in this respect. They never did any prognostic markers, which their own
textbooks recommend to differentiate between melanoma cancer and ASN.
Cheek tissue was completely negative for cancer in the complainant. Had the
ASN being malignant, it would definitely spread to the nearest node. at least in
the whole one year of its sitting on face. Whether an ASN lesion is benign or
malignant depends on several Histopathological criteria which are presence of
ulceration, large size, asymmetry, deep extensions, and brisk mitofic activity.
According to fhese features, ASN can be graded as high risk or low risk. A
progressfve/y greater score will indicate risk of metastasis. The same has been
described in the article, Ex.C-10. In fact, no such features were present in
complainant. It never showed any changes or increase in diameter or ulcerated.
It remained consistent. Even the entire tissue taken out frbm complainants
cheek was negative for cancer. This proves that AST in patient was benign AST.
An AST which has malignant behaviour will always have worst histopathological
criteria like greater diameter and ulceration. It will always spread to nearest
nodes and the sentinel lymph node is mostly positive in malignant AST. It is
also stated in the article, Ex.C-10, under the head ‘Ancillary Studies”. There
are certain immunohistochemical markers like p 53; fatty acid synthase; D133
etc. which the pathologists dse to differentiate between spitz nevus, ASN and

melanoma cancer.

58.Another important aspect of the matter is that the Pathologists never
considered the drugs being taken by the complainant and their dosage, while

giving diagnosis of cancer. To the contrary, they have raised strong defence of
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the complainant being immuno-compromised and being at increased risk of
cancer. Immune- suppression is an independent risk of malignant melanoma,
and the incidence of cancer is proportional to the level of immunosuppression.
Immunosuppresive therapies lead to more progressive course of malignant
disease and poor outcome. On the other hand, Dr. Harpreet Kaur and Dr. Vikram
Narang, during arguments submitted that histopathology is the golden standard
and backbone of their diagnosis making and the facts of person being immune-
compromiséd or immune-competent does not affect their diagnosis. It is .
relevant to mention that Melanoma will not keep sitting on any human beings
face for a year with no changes, especially in case of an immunosuppressant
person. Melanoma is known to be a very aggressive cancer, which spreads very
fast with very less survival rates. Even if it is localized, it has 100% relapse rates
within two years of its removal. Patient has to be given radiotherapy. The mole
on the face of the complainant never showed any changes, as is evident from
Tata Memorial Hospital report Ex. C-5, which shows that it was a pinkish papule
of 5 mm diameter with regular borders of one-year duration. It is also evident
from the history taken by surgeon before doing the surgery that mole showed no-
changes in one year duration. About MRI being negative; pathologists also
stated that it will not pick cancer in initial stages. However, the. histopathological
report will always show cancer, along with its Breslow thickness and stage
even if the cancer is in early stage. AIIMS board also stated that it was a
rare skin condition and not cancer. Moreover, it is clear from the pathology
record that they never recorded and enquired from the complainant, as to which
drugs she was taking for immune- suppression. Even they did not have any
knowledge about the doses of these drugs being taken by the complainant for
immune- suppression, as different drugs have different levels of
immune-suppress)'on. If they had cared or enquired for immune-suppression,
they should have definitely recorded the medicines and their dosage taken by
the patient in their diagnosis. It is matter of record that the complainant is on two
drugs namely Tacrolimus and Mycophenolate Mofetil. In fact, malignant
melanoma is disease of white people and has rare prevalence in Indian
conditions. Whatever studies the pathologists and surgeons had quoted, are
from the research done in USA and Europe. Thus, the Pathologists had failed to
produce any evidence on record about the relationship of immune-suppression
and malignant melanoma in Indian population. They had not provided any
research done in India to prove that the patient, taking tacrolimus and

mycophenolate drug, lands in Malignant Melanoma. Since the appearance of
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the lesion on complainant's check for 1 year till the biopsy was done, the mole
never showed any progressive outcome or changes. Thus, the patient being
immune-compromised does not affect the diagnosis. In this respect, we are
fortified by literature produced by the complainant titled as “Tacrolimus (Pan
Graf) as de Novo Therapy in Renal Transplant Recipients in India” which

provides as under:

“In conclusion, Tacrolimus is a safe and effective immune-suppressant in living
related renal transplantation. It provides excellent graft and p'atient survival and
is associated with a low incidence of acute rejection”.

59.As per report dated 15.12. 2014 Ex. C-6/1, the sl/de was of poor technlcal

quality and the diagnosis is mentioned as:

‘Skin (Cheek, Slide for review) — Compound Nevus”

Earlier, the complainant also approached PGl on 13.12.2014 and vide report,'
Ex.C6/2, the diagnosis was as under:

“Face (Slide for review) — Melanoma, malignant, NOS see above”.

In the remarks column, the complainant was asked to provide the blocks to
ascertain the exact Clark’s level and Breslow’s thickness. She further approached
PGl on 03.01.2015 and as per report dated 03 01.2015, Ex.C-6, the d/agnOSIs

was as under:

CheeK:- Naevus, NOS Spitz.”

60. It is the specific case of the complainant that Dr. Uma of
PGI discussed the whole case with the complainant and took history of the
lesion. After taking complainant’s history and information of the leSion, she said
that she would give the final report, after reviewing theslides with clinical history
back up. As already mentioned. above, she clearly mentioned on the report,
Ex.C-6/2, that it is a review case. The previous 2 reports state that the -
complainant did not have any cancer. Thus, the allegation that the complainant
concealed the report is wrong. In fact, the DMC pathologists furnished an
incomplete report in the middle of an ongoing investigafion and manipulated and
projected it as a true copy, whereas in the original copy, Ex.. C-6/2, it has been
mentioned by PGl that it is a “review case”. The copy provided by the DMC
patho/ogiets bears the signature of some other doctor than on the original true
copy of the complainant. The report of the DMC pathologists is Ex.C-6/3. The
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complainant’s copy states that it is a review case and bears the signature of
other doctor. Thus, the final repbrt of the PGl is in agreement with the other 4
reports, in which the leading pathologists have diagnosed it as non-cancer.
Rather, DMC patho/ogists' and opposite parties No.2 & 3 took out an incomplete
document in an ongoing investigation and changed the whole picture, by
manipulation. The surgery of the complainant was done on the basis of DMC
report and not of PGl report. If DMC pathologists are alleging that their findings
are similar to PGI, then they must prove their diagnosis of Melanoma Cancer, as
this cancer will definitely carry a certain stage, thickness and depth. These
features can only determine the entire surgical management and the treatment of

the patient as well. Their report, Ex C-1, gives a benign presentation of disease

like the other reports got done from 5 renowned labs. Thus, PGl diagnosed the _

lesion as ‘Spitz Nevus'. In article, Ex.C-10, titled as “Spitz Nevus and Atypical

Spitzoid Neoplasm” at Page 165, definition of “Spitz Nevus” is given as under:

‘Spitz  nevi are benign melanocytic nevi composed of large
epithelioid, oval, or spindled melanocytes arranged in

fascicles”.

Benign means non-cancerous. ‘Spitz Nevi’ is not a cancer or malignant lesion.
Further “Spitz nevus” is classified as ‘Benign (Non—Cancerous) Melanocytic
tumors’ in Book by ‘Phillip, Edition 2006, Ex.C-11, titled as “World Health
Organization Classification of Tumours-Pathology and Genetics of Skin

Tumours”. As per definition of “Spitz Naevus” given below, it is non-cancerous:-

“Spitz naevus is a benign proliferation of large spindled, oval or
large round (epithelioid) melanocytes that begins in the

epidermis, and evolves into compound or intradermal stages.

This distinguishes it from. some forms of blue naevus, in which

the lesion is wholly intradermal from outset.”

61. The  Honble  National  Commission in  New Delhi i
Chandigarh Clinical Laboratory v. Jagjeet Kaur, 1V (2007) CPJ 157 (N.C)
held the petitioner responsible for giving wrong test report of the respondent. In
Para Nos.4 & 5, it was held as follows:

4. We have no doubt that the petitioner is a qualified pathologist but the ‘'duty of

care', required in such case to give a correct finding, which was not given in this
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case, is a clear instance of medical negligence on the part of the petitioner.
5. The negligence stands proven in this case by the admitted fact that the
petitioner gave the report of blood group of the complainant belonging to AB+
whereas in fact it was AB(-) which has not been disputed by the petitioner.
. Whether harm came to the patient or not would not be a criteria. It is the failure
on the part of the petitioner to take due care to return a correct finding, that is at

the heart of issue and in which the petitioner completely failed.”

62. Likewise, Jharkhand  State’ Consumer Disputes Redressal
Commission, Ranchi in case Jagdish Prashad Singh v. Dr. AK
Chatterjee  First Appeal No0.583 of 2007, decided on 23.10.2008,
relying upon the above cited - judgment of the Hon'ble National
Commission held the pathologist responsible for giving incorrect test report and

directed him to pay compensation on that count.

63. In view of our above discussion as well as in view of the
" ratio of the above cited authorities, it is clearly evident that opposite parties No.1
and 5 to 8 issued an incomplete report during ongoing investigation, as they
failed to list any sign, symptoms or tumour features. They could not provide any
clinical diagnosis and hjstopathologica/ tumour features as well as the stage of
cancér; which are the basic and characteristic signs of defining a malignancy.
The report given by DMC, Ex.C-1, regarding cancer was wrong in view of the
reports, Ex.C-3 to Ex.C-7, Ex.C-25 and Ex.C-27, as diécussed in detail above.
Such an act of the Pathologists and others certainly amounts to negligence and
deficiency in service. Therefore, opposite parties No.1, 5 to 8 are liable to
bompehsate the complainant for the deficiency in service and negligence in their
profession, as a result of which the complainant has suffered immense mental as

well as physical agony, besides huge financial loss.

While proceeding to consider the negligence on the part of the

surgeons, the State Commission has first dealt with the issue of informed

consent which findings have been recorded from paragraphs 95 to 106 that

are extracted herein under:

INFORMED CONSENT:
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95.The consent is a legal requirement of medical practitioners, not merely a
procedural formality. It is most relevant in medical negligence case, specifically,
when such case comes under judicial scrutiny. Excebt in medical emergency
case, the informed consent must be taken before any investigation, procedure
or treatment. In medical emergency, life-saving treatment can be given even in
the absence of consent. Chapter 7 of Indian Medical Council (Professional
Conduct, Etiquette and Ethics) Regulations, 2002, Clause 7.16 of the
Regulations reads as under:

“7.16 Before performing any operation the physician should obtain in
writing.the consent from the husband or wife, parent or guardian in the
case of minor, or the patient himself as the case may be. In an
operation which may result in sterility the consent of both husband and
wife is needed.”

In the area of medical negligence, the contentious aspects of medical care
can be broadly categorized into three categories:
A) Diagnosis: means medical condition / status of the patient;
B)  Advice: treatment options reasonablev alternatives and risk
attending on various options,' and

C)  Treatment.

The material difference between these aspects of medical care lies in the
degree of passivity on the part of the patient. The diagnosis and treatment
are in the domain of doctor and the patient is a passive participant. When
advice is being given to the patient, the patient assumes an active role.
Then doctor's function is to empower and enable the patient to make a
decision by giving him relevant, sufficient and material information. The
patient must make choices and decisions. The patient must be informed
about the options for treatment, its consequences, risks and benefits. Why
doctor thinks particular treatment necessary and appropriate for the patient.
The prbgnosis and what may happen if treatment is delayed or not given.
Failing to fumish correct sufficient information when obtaining consent may
be a breach of duty of care. It amounts to negligence, failure to inform the
patient. The patient must be given a reasonable amount of time to consider
the information to make a decision. The allowing of cooling off period is for
the purpose to give time to think over the decision or take advice so that
patient does not feel pressurised or rushed to sign. On the day of surgery, the
patient may be under‘ strain, mental stress or under influence of the pre- -

procedure drugs which may hamper his decision-making ability. The doctor
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performing any procedure must obtain patient’s consent, no one else can
consent on behalf of the competent adult. The consent should be properly
documented and preferably witnessed as such consent is legally more
acceptable. The video recording of the informed consent process may also

be done with a prior consent of the patient for the same.

96. We would like to discuss with regard to the “Bolam Test” It was
articulated in 1957, at that point of time emphasis was not on the principle of
autonomy rather on the principle of beneficence. The doctor was
considered to be the best person and the patient was kept in dark with
regard to the risks and alternative treatment relating to the iliness. Now there
is a seismic shift in medical ethics and societal attitude towards the practice
of medicine. Furthermore, theA Medical Council had framed statutory
regulations regarding the professional conduct, etiquette and ethics. This
warrants legal tests to adjudicate the advice aspect of doctor patient
relationship. The MCI Regulations as amended upto date clearly stipulate
the need to re;spect the patient autonomy and doctor's obligation to
adequately inform the patient for self-determination. Nature of the patient
doctor relationship has to be examined in the light of education and access to -
the knowledge, of ordinary citizen. In the light of these facts and statutory
provisions, the “Bolam Test’ can no longer be applied to a doctor's
advice to his patient, unless it complies with  the statutory
provisions. The information given to the patient has to be examined
perspective. The information disclosed is not limited to the risk related
information. It should include: doctor's diagnosis of the patient’s condition,
the prognosis of that condition with and without medical treatment, the
nature of the proposed medical treatment and the risks associated with it
the alternative to the proposed medical treatment, advantages and risks of
the said treatment and the proposed treatment. The doctor must ensure t
hat information given is “in terms and at a pace that allows the patient to

assimilate it’, thereby enabling the patient to make informed decision.

97.Three instances, where withholding of information is justified, are as
under:

“a) Waiver situation: is when the patient expressly indicate that he
does not want to receive further information about the proposed
treatment or the alternative treatment.
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b) Medical emergency: when life-saving treatment is required and
the patient temporarily lacks decision-making capacity. The “Bolam
Test” would continue to apply. ’

¢) Therapeutic privileges: when the patient has mental capacity, his

decision-making capabilities are impaired to an appreciable degree
such that doctor reasonably believes that the very act of giving
particular information would cause the patient serious physical or
mental harm. For example, the patient with anxiety disorder.”

- 98 Now, we will examine, whether before undergoing surgery, the
patient/complainant or her relatives were informed about the possible
complications and risks and their informed consent was taken? It is true
that every operation, as small as it may be, carries wide range of risks from
the most insignificant to the most serious, may lead to fatal complications.
Discussing all the complications with the patient and attending relatives is a
necessity, so that he/she/they may make up his/herftheir mind before
undergoing the surgery.

99. Before commencing the treatment or procedure, now a days an

informed consent’ is required to satisfy the following conditions:

The consenting party i.e. patient or his/her family members must be aware of the
nature and extent of complications and risks of the surgery. The consenting party
must have understood the nature and extent of the complications and risks and
the consenting party or his/her family members must have consented to the
harm and assumed risk. Comprehensive explanation of the possible
complications and risks and the extent of entire procedure and transaction,
inclusive of all its consequences, must be explained to the patient or his/her

family members.”

100. In the present case, Consent Forms A & B, Ex.C-38
and Ex.C-38/A dated 07.08.2014 were got signed from Sh.
Ravinder  Singh, husband of the complainant. —These Consent
Forms are .Qf only one page each. The person, who filled in the
consent forms and explained to the complainant or his 'relative, has not been
examined. The patient herself is a dental doctor and was adult person. Her
Informed Consent was required to be taken. No details of the possible
complications, likely to happen after the surgery, are given in these forms. The
same do not qua/ify the ingredients of the legal Consent Form. Hon'ble National
Commission recently in “Sitaram Bhartia Institute of Science and Research -
v. Vidya Bhushan Jain and Ors.” 017(2) CPR 609 (NC), held that before
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undertaking the surgery, the doctor is required to take the ‘Informed Consent’ of
the patient or his/her relatives. It was held in Para No.12 as follows;
“12. Now, the question arises whether before undergoing the procedure of
Central Venous Line, the doctors of the opposite party hospital were under
obligation to obtain consent from the respondent complainant or his family
members? In the matter of Samira Kohli Vs. Dr. Prabha
Manchanda & Another 1 (2008) CPJ 56 (SC), Hon'ble
Supreme Court has extensively dealt with the concept of
consent to be taken from the patient or his family members. In the said
case, it has been held that patient has an inviolable right in regard to his
body and he has a right to decide whether or Anot he should undergo the
particular treatment or surgery. It was further held by the Hon'ble Supreme
Court that unless the procedure is necessary in order to save the life or
preserve the health of the patient and it would be unreasonable to delay
the further procedure until the patient regains consciousness and takes a
decision, a doctor cannot perform such procedure without the consent of
the patient. In the instant case, as discussed above the insertion of
catheter by Central Venous Line procedure being an invasive procedure
carrying certain risk of complication including the injury to the jugular vein
or bursting of the blood cells, the concemed team of doctor was legally

required to obtain the consent of the patient.”

.101. Identical view was taken by the Honble UK.  Supreme
Court in Montgomery (Appellant)’s supra, wherein also the concept of the

informed consent has been emphasized.

102. It is seltled principle of law that the ‘Informed Consent’ of the
patient/relatives is a necessity, which in the present case, does not appear to
have been obtained from the patient' or his relatives before condUcting the
extensive surgery. The consent taken from the husband of the complainant is
ju.ét the general consent for anaesthesia and sufgery, Without explaining the

complete risks and complications after the surgery.

103. In view of the law laid down in the above noted authorities, we are of the
view that the ‘Informed Consent’ of the patient was required to be taken by the
-surgeons, before conducting the surgery on the patient. However, they failed to

produce on record cogent evidence that the consent document was got signed
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after making aware all the possible complications and that thereafter, the
‘Informed Consent’ of the patient or her husband or relatives was taken at the

relevant time, as a pre-operative procedure.

104. It is a known fact that the patient was a high risk case and for conducting
surgery, operating doctor is required to give the complete information and needs
to appropriately counsel the patient and also prepare her for possible intra-
operativé complications r'huch before surgery. The surgeon should explain about
potential ramifications, including prolonged operative time, infection, prolonged
indwelling catheter time. In this manner, the patient is encouraged to ask the
surgeon about the possible complications and risks. Only thereafter, the
patient/relative (s) may decide, whether the surgery is easonable or not? To
come to this conclusion and to reach at the decision, the patient will rely upon
the information provided by the surgeon. The medical literature reveals that the
complications narrated above generally arise at the time of surgery and after
surgery, known as ‘Intra-operative Complications’ and ‘Post-operative
Complications respectively. The informed consent forms Ex.C-38 and Ex.C-38/A
have not been filled in by the doctor who explained the complications and risks
involved. They are typed one and have blank spaces which have been filled in

and signed by some person, may be a doctor. It has not come in evidence, who

_filled in the forms, nor that person has been examined nor has his/her affidavit

been placed on record. Even his/her name has not been disclosed in the entire
proceedings. So, we hold that there is no cogent evidence that before getting the
signatures of the patient or her husband, on the Informed Consent Forms, those

were read over and explained to the patient.

105. To sum up in nutshell, the doctors/surgeons must take the consent of the
patient before commencing a treatment. No one can consent on behalf of a
competent adult. The consent should be free and voluntary and be informed and
based on intelligent Consumer understanding. The consent should be procedure
specific. The consent obtained during the course of surgery is not a legally valid
consent. The consent should be properly documented and witnessed. The
surgical procedure consent is not sufficient to cover anaesthesia care. The fresh
consent is necessary for a repeat surgery /procedure. All the above consents are
subject to exceptions like emergency, medical emergency, therapeutic privileges
and waiver situation. Simply going through the lists of risks and possible

complications in the patient information sheet and consent addendum forms is
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not sufficient. The doctor(s) who discussed with the patient must document it.
The Medical Board of AlIMS also observed in Pafa No.7 of its report, Ex.C-28, '
that the standard practice is to take an informed consent explaining all the
possible risks involved and taking adequate intra operative precautions to avoid

such complications.

106. In view of the above discussion, we hold that in the present complaint,
‘Informed Consent’ of the patient or her relatives/family members, was not taken
by opposité parties No.2 to 4 before undertaking the extensive surgery on the
patient resulting into various types of deformities. Hence, opposite parties Nos.2

to 4 are deficient in duty of care and resu/tant medical negligence.
46. The State Commission then assessed the allegation of medica.l
negligence against the original OP nos. 2 to 4, i.e., Mediways Hospital, Dr
| Satish Jain and Dr Surﬁeet‘ Jain and assessed their negligence on the
I foundation that the pathologist} had wrongly diagnosed the complainant to be
suffering from‘ Melanoma Cancer. It further examined the role of Dr Sumeet
Jain and Dr Satish Jain. The State Commission has believed the version of
the complainant to conclude that Dr Sumeet Jain was present during the
surgery. These finding have been recorded in paragraphs 109 and 110 that
_ are extracted herein under:

109. As already discussed in the FIRST PART- (PATHOLOGICAL ASPECT),
after the ~ Pathologists wrongly diagnosed
the complainant to be suffering from melanoma cancer on the basis of '
incomplete markers’ report, vide their report, Ex.C-1. "'The complainant
approached dpposite parties No.2 to 4, along' with the relevant medical record
and reports and she was operated upon in opposite party No.2- Mediways
Hospital in an undue haste, without waiting for other markers’ reports, on
07.08.2014. As emerged from averments of the parties, Dr. Sumeet Jain is an
Onco-surgeon ahd has the expertise in the Niche treatment of Melanoma
Cancer. He has employed in DMC and his thesis was on melanoma. It is the

specific case of the complainant that she collected the DMC Pathology Repon,
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Ex.C-1, on 04.08.2014 and after being diagnosed with melanoma cancer, she
contacted Dr. Sumeet Jain on 05.08.2014, with report, Ex.C-1 and MRI report,
for taking the requisite treatment. He advised surgery and
general blood tests were got conducted as per report Ex.C-34. Dr.
Satish Jain, father of Dr. Sumeet Jain was working with Mediways and, thus, Dr.
Sumeet Jain opted that he would conduct the surgery in Mediways Hospital. The
complainant was told to come to Mediways Hospital on 07.08.2014. The file and
other records regarding treatment and surgery of the comp/éinant were prepared
under the name of Dr. Satish Jain, as Dr. Sumeet Jain was not on the pay rolls of
"~ Mediways Hospital. Admittedly, the complainant was admitted in opposité party
No.2-Mediways hospital on 07.08.2014 at 8.40 A.M. and extensive surgery was
done on 07.08.2014, in which major part of the cheek and lymph nodes of neck
were taken out during neck dissection. However, during surgery, many nerves of
the face and shoulder of the complainant were damaged, as a result of which the
complainant suffered facial paralysis for her entire life and the strength of her
right shoulder and arm has also been reduced, causing her extreme professional
loss, being right arm and being a dentist. The Disability
Certificate pertaihing to Facial Palsy and right arm weakness and

chronic pain, issued by PGI, Chandigarh, is Annexure A-1.

110. The complainant specifically averred that she saw Dr. Sumeet Jain in the
operation theatre in his full surgicél gown and scrubs. She also averred that upto
her discharge on 11.08.2014, Dr. Sumeet Jain used to meet in the evening up to
her discharge from the hospital on 11.08.2014. On the other hand, Dr. Sumeet
Jain pleaded that he did not conduct the surgery of the complainant and he just
put a favourable word before surgery. The role of Dr. Sumeet Jain in conducting
the surgery is very well be provéd from the WhatsApp conversation and audio
talk of Dr. Sumeet Jain with the complainant transcribed and placed on record as

Ex.C-35 énd Ex.C-24, respectively, which is reproduced as under:
WHATSAPP CONVERSATION, EX.C-35:

Dr.  Sumeet Jain to  complainant on 22.09.2014 at 17.11:
‘I know u have multiple problems...understand the crises u r
going through.. but | .have talked to Jaspreet we need tackle
problems one by one..functional recbve’ry of shoulder and eye
needs to be addressed first... 'becéuse they r important for ur
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day to day life....At point of surgery pathology was unable to
tell the size or depth of yr lesion..we can't have taken the risk
of disease back by doing superficial surgery... that would have

been disastrous and high potential risk of recurrence...”
Dr. Sumeet Jain to complainant on 22.09.2014 at 18:57:

‘“Look madam | understand all u say and | jusf see as my elder
sister ..our aim was never (o keep u in dark.What u r
experiencing is still hard for me to explain. We. do surgery in
this area which r more complex than yrs and so far haven't

experienced such problem........

‘We aimed to preserve every branch we can..facial nerve has
numerous inter communications call pesansiernus...by and
large...and gevnerally' other nerves compensate...if u wish and
have faith in me just have a look at any figure of anatomy of
facial nerve ..also look at where zygomatic branch travels.it's
quite close to yr lower lid.. away from yr surgical field..unless

there is an abnormal course.
Complainant to Dr. Sumeet Jain on 22. 09.2014 at 18:30:

‘I acknowledge everything u say . handed my life in your
hands...placing u at level par with God. | stil consider u a v

intelligent doctor.”
' AUDIO TALK (Ex.C-24)

Dr. Sumeet (03:03): “One minute, listen io me, you told your
point. Have you- consulted about this that- whether the surgery
done was right or wrong have ybu ever talk about this to
anybody. Give 'me 5 minutes. Have you talked to anybody

about this ...?”"
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Dr.  Sumeet (03:29): ...Because generally | have to/d' about
face that in. the cross nerve innervations of the face, the

branches are very small..To see them is near to impossible.

Dr.Sumeet(04.08): Yes there should not have been such a
devastating effect. | have cleared this thing. You are not
'Iistening to me. | am understanding you, now you also
understand me.- As a Surgeon also learn some technical  point
from me. You have told your problem. Problem is there. | am
not denying it okay . have not denied, the problem is not
there. | haven't denied that okay.

Dr. Sumeet: (06:43): Ok see its area. The nerve ~was coursing
from here to here, supplying this part and this part. So | expect
" this nerve to be dominant enough o take care of your smile
.Ok thats why we didn't expect -such a lopsided smile because

if it's been here then this nerve would have gone.

Dr. Sumeet (08:00): Now you tell ‘)ne in the same setting did
you ask anybody that they will take out Melanoma, , save the
nerve, is there any Surgeon who told you are hundred percent

‘safe in surgery. Did you talk to anybody?

Dr. Sumeet (10:22). See i listen to your mental trauma. U

think..... Doing surgery is not a big mental trauma for
surgeon? It's not a mental trauma for me.

Dr.Sumeet '(11:48).' Listen to me you contact any good surgical

oncologist and ask him.
Complainant  (11:52): Who was better than you. nobody was
better than you. Ashish told... you should have told me these

things earlier.

Dr. Sumeet (12:00): If you think nobody is better than me,

nobody better than me, you think the complication:....
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Complainant  (14:01). Why didn't . you take depth? Why didn't
you take depth from histopathology? '

Dr. Sumeet (14.06) | went there to ask the depth. They didn't
tell me. What do | do?

Complainant (14:09): Why didn't they tell you then why did you
operated? We didn’t have knowledge of these things. '

Dr.Sumeet (15:18): | didn't tell you so how could | tell him. | am
telling you again, I didn't expect this to happen.

Dr. Sumeet (15:26): Whatever you want to do, you' do. ok. from
my side | did what best possible i could do to get you free of

disease with minimal side effects.

Chachaji(19:25)::  You  should have told before surgery that
this will happen and face wi(l be disfigured .If you want to show
to anyone else go for it because there are problems that might
‘happen face and arm will be damaged . You didn't clear this

thing even a bit.

Dr. Sumeet. Surgery is wrong, if it is Melanoma then | can
~ protect you, listen to me listen to me. listen to me (6 times) but

if somebody disputes.

Thus, from perusal of above said .e-mail conservation and audio talk of the
complainant with Dr. Sumeet Jain, it is clear that Dr. Sumeet Jain, along with Dr.
Satish Jain conducted the surgery upon the cdmplainant and he was in regular
-touch with the complainant even after the surgery. He also 'ad-mitted therein that :
he went to take the depth from DMC Pathologists, but they did not. provide the

same to him. The compllainant' got multiple problems for which Dr. Sumeet ain

had no satisfactory explanation, which is evident from the aforesaid

conversation, where he told the complainant, that he did not expect such

complications' to happen. The cofnplainant had no sensation on the right side of

face and asked Dr. Sumeet Jain several times about the status of the nérves, but
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he just kept on saying that there is no damage to the nerves. Dr. Sumeet Jain
also gave so many assurances to the complainant to redress the grievance of
the complainant, during their above said conversation, from which it can well be
inferred that he was very much involved in the surgery of the complainant. Dr.
Satish Jain contended that after the surgery, the complainant never came back
for follow-up treatment. On the other hand, the complainant speciﬁcally deposed
in her affidavit, Ex. C-Athat after the surgery she also met Dr. Sumeet Jain 7

times personally as per follow-up schedule. This fact further stands proved from

. the e- mail conversation and audio talk of the complainant with Dr. Sumeet Jain,

Ex.C-35 and Ex.C-24 respectively, reproduced above. Thus, there is ample
evidence on record to prove that surgery was performed by Dr. Sumeet Jain and
he entire treatment, pre operatively and post operatively, as well as complete

follow-up treatment of the complainant was also managed by him. The denial of

conducting the surgery by Dr. Sumeet Jain is clear indicative of the fact that he

was negligent, as he even did not own the surgery because he committed
negligence and deficiency in service by not providing proper medical care, as per

the standard medical protocol.

47. The State Commission then went on to assess the complications that

arose after the surgery was conducted by discussing the surgeries undertaken

by the Complainant to John Hopkins Hospital, USA. The observations -

“regarding the same are in paragraph 111 to 113 that are extracted herein

" under:

111. It is relevant to mention that as per surgical report of SRL
Lab. dated 1’4.08.2014, Ex.C-26, the tissues were taken out from
cheek and neck of the complainant. This report was negative for
cancer, as it ié clearly mentioned on Page-3 of this report that there
was no tumour present. The complainant also averred that she
showed this report to Dr. St)meet Jain at his residence. To clear her
doubt, she sent the initial block of the lesion of her face to reputed
laboratories of India and abroad, as detailed in facts of the complaint. The said
laboratories, vide their reports, Ex.C-3 to Ex.C-7, did not report the lesion as
cancer and rather reported it as “Nevus”. Thereafter, the complainant got various

nerve conduction studies of her face and shoulder done from reputed hospitals;
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which vide their reports, Ex.C-43-A, Ex.C-43-B, Ex.C-43-C, Ex.C-45-A and Ex.C- -
45-B, clearly showed extensive nerve damage. As per report of Fortis 'Hospital,
Ludhiana, Ex; C-43-A, there was marked reduction in CMAP amplitude on the
right side,‘ with breserved distal latency. Further in report of DMC, Ex.C-43-B,

the impression was found as under:

“Right Spinal Accessory Neuropathy
Right Facial Neuropathy.” '

Likewise, the conclusion given in report dated 03.12.2014 of PG, Ex.C-43-

C is as under:

‘“NCS of the sampled nerves is s/o. AXONOPATHY of the

sampled nerves.”

112. After the surgery, the complairiant- went to John Hopkins,
Hospital (USA). for her treatment and as per report, Ex.C-44, it was
found that the lower lip depressors of the complainant were weak, right side of
face is thinner than left. It was further mentioned by the doctor th_at they were
unablé to locate the proximal and distal ends and the complainant may need a
gracilis muscle transplant at Jater date. Further, in the report dated 17.06.20186,
issued by Departmént of Neurology, SPS Hospitals, Ex.C-45-A, the below noted

impression was given:

“The electrophysiological . findings are suggestive of right facial

and spinal accessory neuropathy”

113.  Further, inA report issued by Medanta Global Health Pwi.
Ltd.- Neuro Scienées dated 29.08.2016, Ex.C-45-B, the ‘Interpretation &

Conclusions’ were given : as below:

Motor Nerve Conduction Study: showed reduced CMAP
émp/itude in right suprascapular, dorsal scapular & long throcic
nerve. There were also reduced CMAP amplftude in  right
accessory (spinal) - nerve comparison to left side. Rest of the

tested nerves - are b_iléteral median, ‘ulnar, radial,
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48.

musculocutaneous, triceps, axillary, left - dorsal  scapular  and

long thoracic nerve.
F-Wave: were normal in all the tested nerves.

Sensory  Nerve  Conduction  Study: showed  normal SNAPs in

all the tested nerves.

EMG: showed  chronic  denervation  pattern in right  APB,
ADM, sternocieidomastoid, Orbicularis oculi &  orbicularis  oris
muscle, CRD pattern was seen in right orbicularis oculi &

orbicularis oris muscles. Incomplete recruitment, reduced

“pattern  with  sub maximurh efforts in  right biceps,” deltoid,

triceps & C6 paraspinal muscles.”

Still further, the complainant suffered numerous problems in her the
eye, as per prescription slip/reports issued by Medanta Hospital,
Ex.C.49-A, Ex.C-49-B and Ex.C.49-C. She “also suffered paralysis on
the right side of the face and reduced blinking of the eyé and as report, Ex.C-49-

" B, she was advised taping of eyelid at night.
The State Commission had initially called for an opinion from the All

India Institute of Medical Sciences (in short, ‘the AIIMS’) that was tendered on

18.11.2015 and the same was again discussed and held that on a perusal of

the said report, the onus shifted on the surgeon to expiain as to why an

extensive surgery was performed without confirming the diagnosis of cancer.

The observations contained in paragraphs 115 to ‘117 are extracted herein

under:

115. NoW, we advert to ‘“Expert Opinion”. It is relevant ‘to
mention that the report was sought from AIIMS, New Delhi, who
constituted a Medical Board of its senior Doctors and gave its report
dated 18.11.2015, Ex.C-28; which is reproduced as under:

‘A Medical Board was constituted by the Medical
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Superintendent, AIIMS on the subject noted above. The Board

consisted of the following members:

1. Dr. M. Ramam ' Chairperson
Professor, Deptt. of Dermatology & Venereology

2. Dr. Manoj K. Singh | Member
Professor, Deptt. of Pathology

3. Dr. S.V.S. Deo ' Member
Profession (Surgical Oncology) Dr. BRA-IRCH

4. Sr. Sushma Sagar Member
Addl. Profession, Deptt. of Surgery(TC)

5. Dr. Sudheer Kumar Arava Member
Asstt. Profession, Deptt. of Pathology

6. Dr. Sheetal Singh , v Member
Deptt. of Hospital Administration

7. Dr. Rahul Ranjan Observer
Deptt. of Hospital Administration

The meeting of the Medical Board was held on 10.11.2015
(Tuesday) at 330 PM. in V.IP. Consultaton Room No.12,
M.S. Office ‘Wing, Ground Floor, AIIMS. All the Members of the

Board were present. The proceedings were as follows:

1. The Chairmén of the committee apprised Members of the
committee regarding non-receipt of medical records from State
Consumer Disputes Redressal Commission (Punjab) as
requested  through letter dated 01.10.2015. ° Hence, Members
of the committee decided to submit reports as per the medical

records available.

2._ As per the medical  records - available, patient  named
Kanwa/preet Kaur had a removal of skin lesion on the face by
Dr. Ravinder  Tah on 28/7/2014 and the biopsy = was reported
by Dept. of Patho/ogy, DMC, Ludhiana, as a skin lesion
suggestive of malignant melanoma (type of skin cancer) and
was advised further advanced pathology evaluation.
However, the patient was operated by Dr. Sumeet Jain and Dr. Satish Jain on
07/08/14 in Ludhiana Mediways Hospitals, | without
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performing advanced tests and seeking second opinion and a
more radical surgery was performed including removal of the
part of skin of face and- Iymph nodes in the neck.
Subsequently, patient claims that she was not provided with
final pathology report and also suffered nerve damage in - the
face, 'neck and shoulder due ‘to the second surgery. Medical

tests enclosed confirm presence of nerve damage.

3. As per curent practice guidelines it is recommended to
perform advanced set of tests or seek a second pathology
opinion  to confirm the . diagnosis before proceeding with final
"surgical treatment in such cases. However, in this case, as per
available records surgeons Dr. Sumeet Jain & Dr. Satish Jain

proceeded with surgery without confirming the diagnosis.

4. Pathology Review: No final pathology report was provided
after the second surgery. And the aggrieved party got a review-
of the pathology report on the material obtained during the first
surgery done from 4 labs. including India and abroad. There
was no consensus on the final diagnosis and one of them
reported it as clear cut case of malignant melanoma..- However,
two  pathologists  advised revision . surgery due to  unknown
malignant potential of the lesion and involved margins. Even
with the currently available best expertise in clinical practice it
is  sometimes - difficult to differentiate  between  non-cancerous,
borderline-cancerous and cancerous lesions. In these

situations surgery is recommended.

5. A PET scan is not routinely recommended in suspected or

very early stage melanomas.

6. As far as the removal of lymph nodes from the neck is concerned it is
recommended to remove them surgically if they are clinically involved or if the
" primary lesion thickness is between 1 to 4 mm. Other option, if the expertise is
available is to perform a sentinel lymph node biopsy procedure. The
hospital. record does not show any details pertaining to the
neck node  findings, why the nodes were removed and
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availability =~ of facilites - to perform a  sentinel - node  biopsy.
Hence, it is not possiblé‘ to comment on the need for neck

surgery to remove the lymph nodes in this particular case.

7. As. regards the complications of surgery are concerned, 5
‘to 10% of patients can develop nerve damage following such
. 8urgeries. The  standard  practice is to take an informed
consent explaining all the possible risks involved and taki'ng
adequate intra operative précautions to avoid such
complications. Sometimes, these nerves are delibérately
removed to clear the cancer also. Since no operative details
were .provided by the surgeons it is difficult to comment on the
cause and nature of complications patient has suffered in this

case.

In - summary, thé Members of the ~committee were of the view
that the = patient seems to have a rare- skin condition and. the
final ~ diagnosis could not be arrived even after multiple expert
pathology reviews. In this - case, Members of the committee
were of the opinion that‘ there was a need for surgery.
However, extent of surgery performed and complications
following surgéry could not be commented due to non-

availability of complete clinical details.”

The onus shifts upon the surgeons and they were required
to explain, why such an extensive surgery was performed. It appears that
doctors/surgeons intentionally withheld the best evidence available with them.

116. Thus, it is evident from the above report of AlIMS, 'New
Delhi that Dr. Sumeet Jain and Dr. Satish Jain conducted the more radical
surgery  upon the  complainant, without  performing  advanced
tests and seeking second opinion. This fact further proves thaf no
investigation was carried out by them to check whether there was any spread of
cancer in the neck. MR/ go'tL done by complainant was shown to Dr. Sumeet Jain
before surgery, which was negative for cancer. No PET Scan was done or
advised by surgeon béfore conducting surgery. No Sentinel Lymph Node Biopsy

was also done. The opposite parties pleaded that micrometasis cannot be
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detected by radiological investigations and, as such, they are not useful.
However, to detect micrometastasis, the golden investigation which is being
followed worldwide is necessary to be carried out before doing the procedure of
Sentinel Lymph Node Biopsy. However, the surgeons took no steps to carry out
this procedure before conducting surgery of the complainant. In this regard,
Article “Management of Cutaneous Head and Neck Melanoma” Mark 3-D
provides under head “Sentinel Lymph Node
Biopsy” at page 1170 as follows:

. “Sentinel Lymph Node Biopsy s considered the best staging
modality  with  highest sensitivity and specify of ~any modality
currently available for head and neck melanomas and it is now
recommended by - AJCC melanoma staging committee for
Complainants with T2 to T4 disease”.

“Elective neck dissection for NO neck has failed to demonstrate
any overall survival benefit and 'has been repléced by Sentinel

Lymph Node Biopsy.”

117.' It is also relevant to mention that similarly, it has been
observed in the report of AIIMS Board, Ex.C-28, reproduced above
that for removal of lymph nodes from neck, other options if expertise is available,
is to perform sentinel lymph node procedure. The hospital records do not show
any details pertaining to neck node findings, why the nodes were removed and
availability of facility of performing sentinel node biopsy. The biopsy report, Ex.C-
26, of cheek and neck was negative for cancer. Since the primary Site had no
cancer, so the question of spreading the cancer to the sentinel lymph nodes and
then to the /yrﬁph nodes of neck does not arise at all. It is also observed in the
report of AlIMS Report that conducting of advance tests and taking second
opinion is necessary to confirm the diagnosis before proceeding with the final
surgjcal treatmenf. Dr. Satish Jain deposed in his afﬁ'davit that the complainant
developed metastasis, but fhis fact does not find mention in his reply, discharge
‘report or surgery notes. In his affidavit, Dr. Satish Jain further submitted that
complainant developed a lesion on the lower outer side of the cheek within 10
days between the day Dr. Tah removed the initial lesion on 27.07.2014 and the
day of surgery on 07.08.2014. However, no reasons have been given by Dr.

Satish Jain for developing such lesion within that short span of just 10 days.

FA Nos. 476_479_664_1637_1639 of 2019 Page | 74



However, perusal of the photograph of the complainant clicked before surgery,
Ex.C-29, shows that it was in fact a mole on her cheek. Dr. Anita Borges has
stated in her report, Ex.C- 26, that a tjny nodule measuring into 0.2 X 0.2 X 0.1
cm is seen on the skin surface. Dr. Satish Jain has cleverly labelled this nodule

" as being satellite metastasis developed in 10 days.
49. The State Commiséion, thereafter, analyzed_ the deficiency in the
referral note sént by Dr Satish Jain and also in the absence of any findings
about metasfasis in the d‘ischa'rge report or the surgical nétes. The findings 6n
a deficit discharge report have been recorded in paragraphs 118 to 121 that

are extracted herein under:

118. It is a matter of common knowledge that whenever a
' Clinician/Surgeon " sends any Biopsy sample after surgery to a
pathologist, he will always write and send crucial information pertaining to the
specimen sent. If there was pfesence of satellite lesion, Dr. Satish Jain must
have mentioned it on his referral note sent to Dr Anita Borges along with the
specimen. However, Dr. Satish Jain concealed the referral note, as there is.no
such note given on report Ex.C-26. On the other hand, Dr. Satish Jain has also
claimed that the bomplainant was in initial stage of cancer and had no signs and
symptoms of metastasis. Dr. Anita Borges has mentioned and numbered the

“Nature of Specimen” in report, Ex.C-26, as follows:

“Wide Local Exéision of right cheek lesion
Level | A Lymph_ Node
Level | B Lymph Node
- Level Il A Lymph Node
Level Il B Lymph Node
Level I Lymph Node

Level IV Lymph Node”

119. The fact  of satellité metastasis was not mentioned by Dr
Satish Jain, either in his Discharge Report or Surgical Notes. On the
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other hand, the DMC pathologists have clearly deposed in  their
affidavifs that the cancerous part was taken out by Dr. Tah and during 2nd
surgery, wide local excision around the earlier surgery was given, which did not
show any residual cancer. Satellite Metastasis means, tumour cells which have
started spreading, In the affidavit of Dr. -Satish Jain, it has been stated that
finding of satellite metastasis has poor prognostic implication as majority of
patients with such lesions develop disseminated metastatic disease, especially in
lung, liver and brain. If satellite metastasis was present, the stage of complainant
is upgraded to stage 3B, means the complainant is noW in advanced stage of
melanoma with sign and symptoms of metastasis. Majority of such patients will
continue to develop metastasis and shorter interval between metastasis. Other
options of management are needed. Therefore, Radiotherapy and other systemic
treatments are given. In the report of AIIMS Board, Ex.C-28, it is duly mentioned
that the hospital records do not show ahy details and no opérative details weré
brovided by the surgeons. In literature “Medical records and issues in
Negligence” (Indian Joumnal of Urology), Annexure A-10, under head “Discharge

Notes” it has been provides as follows:

- Discharge Notes

This is a érucia/ piece of evidence regarding the inpatient
treatment of a  patient. It is important to  give due
importance to ‘ making a proper discharge summary as this
is the summary - document that will be .kebt by the patient
which reflects the  treatment received. The discharge
summary  should  mirror the  case notes of the  patient
records with a  brief summary, relevant investigations, and
operative procedures. The dates of admission,. discharge,
- and surgery are wuseful when the sequence of events is an
important  .ijssue in litigation later. It is also important to
include  instructions to. be  followed by the patient after
discharge including = dietary advice and date of next follow-
up. The doctor can be held negligent if proper instruction.é
are not given regarding the nfledication's to be taken after
discharge, physical care that s required, and the need for
urgent reporting if an untoward complication happens

before  the - advised time of = review. As an urolbgist, it s
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common to see patients who are not aware of stents that
should have been removed at its appropriate  time,  though
mentioned properly in the discharge summary. The
discharge  summary  should be signed or countersigned by
the consultant. A copy of this must be presefved in  the
case file for- future use if required. Discrepancies in the
summary given to the patient and what is kept in the
hospital records can cause  suspicion  about tamperiﬁg with
the medical records. These discrepancies should be
avoided at all costs as the benefit of this usually goes in

favor of the patient.

120. It is also the specific case of the complainant that she. had
shown all the post-surgical reports to Dr. Sumeet Jain and Dr. Satish Jain, but

they failed to make the same as part of record of Mediways Hospital. It is the

duty of the doctor to preserve all the investigations done for a cancer

complainant, before and after the surgery, as a record in the hospital. In this

regard, Regulation 1.3.1 of Indian Medical Council 2002, reads as follows:

“Every Physician shall maintain Medical records pertaining to
his/her indoor patients for a period of 3 years from the date of
commencement of the treafment in a -standard proforma laid
down by the Medical Council of India.” |

121. Still further, there s no mention in the Discharge Report
regarding consideration of the IHC report or post surgical notes, which the
surgeon alleged that‘he used it as an investigation. The surgeon has admitted
that he saw the extent of disease in MRI and used it as an investigation, but he
failed to make it as a part of the record of the Hospital. Dr. Satish Jain has stated
that thelcomplainant has got the PET Scan done after surgery; which was duly
shown to him but he failed to make it as part of record of the Hospital. It is also
relevant to mention that there is no mention of save excision/incomplete biopsy
or thickness or growth. Stage of cancer and why neck nodes were removed are

also not explained. There is no mention in the discharge summary regarding

damage to nerve during surgery or satellite lesion metastasis. Thus, it is proved ‘

that Dr. Satish Jain failed to mention the complete details of diagnosis and

treatment in the Discharge Note, as provided in the above said literatures. Thus,
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it can be said that Dr. Satish Jain violated Regulation 1.3.1 of Indian Medical
Council 2002, reproduced above. In Original Petition No.146 of 1998 (Vinay
Srivastava v. Dr. P.S. Hardia) decided by the Hon'ble National Commission on
02.01.2013 also, the medical record was not produced on the record and it was

held in Para-23 as under:-

“23. This plea is mere palliative and does not delve deep
enough to the roots of malady. The negligence on the
part of OP stands established, for the following reasons.

To top it all, it is strange that the medical record of the
patiént/complainant is not produced by the Doctor. This
is the first case where a Doctor is unable to produce the
medical record pertaining * to the patient. He wants to get
away Witl_'l the specious plea that he had given the record
to the ' patient/complainant. This version does not suffice.
The Doctor has -given a fragile excuse. The Doctor is
supposed - to  maintain the record of all the three
operations. By no stretch of imagination, it can be said
that the medical .  prescriptions/record (photocopies)
placed at pages 20 to 33, in Partll, furnish/complete' the
whole  record. The original record was not  adduced.
Original record would have gone a Jlong way to illustrate
the‘ posiiion more clearly. The suppression of the récord
by the Doctor itself speaks volumes of negligence on the
part of the Doctor. The Doctor. is supposed to preserve
the record for a period of three yearS at least.

50. It is on the basis of the aforesaid findings that the State Commission
concluded that the best evidence was not forthcoming and therefore, without
confirming the existence br spread of Cancer, the Surgery was performed

negligently. Paragraphs 122 and 123, are extracted herein under:

122, Once the best material evidence is not forthcoming from
the side of opposite parties No.2 to 4, an adverse inference is to be
drawn against them that the complications occurred to the health of

the patient only due to negligence and carelessness in performing the wrong
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surgery upon the complainant by opposite party No.3 & 4 in opposite pa'rty No.2-
Hospital, without getting conducted - the prior
medical tests and without taking second opinion to confim the
,diagnosis arrived at by DMC. The onus shifted upon opposite parties
Nos.2 to 4 to prove that they were not medically negligent while
'treating the complainant. In case “Malay Kumar Ganguly Vs Dr.
Sukumar  Mukherjee & Ors.”, . 2009(4) RCR  (Criminal)-1(SC),

Hon’ble Supreme Court observed in Para no.48, as follows:-

“48. In  Nizam - Institute of Medical Sciences Vs.
Prasanth S. Dhananka & Others, 2009(3) RCR (Criminal)- .
124: 2009(3) RCR (Civil)-174: 2009(3) RAJ- 634:

[2009(7) SCALE-407], this Court held as under:-

“32. We are also cognizant of the fact that in a case
invblving medical negligence, once the nitial burden has
been discharged by the complainant by making out a case of
negligence on the part of the hospital or the doctor concerned, the onus
then shifts on to  the hospital or to the
attending doctors and it is for the hospital to- satisfy the Court

that there was no lack of care or diligence.”

123. It is also relevant to mention that the complainant was
discharged from Mediways Hospital without assessing or informing the degree of
nerve damage on 'face, neck and arm. She was also not guided by the surgeons
about the further treatment after the surgery. The other important aspect of the
matter is that before performing the surgery upon the complainant, the surgeons
were required to take second opinion to confirm the diagnosis, as per report of
the AIIMS. They were also required to adopt Sentinel .Lymph Node Biopsy
Procedure as suggested by AIIMS. Adequate Intra-operative Precautions were
also required to be taken in order to avoid complications during the surgery as
supported by AlIIMS. On the one hand, the surgeon in his affidavit deposed that -
accurate diagnosis cannot be made on the basis of incomplete biopsy and on the
other hand, he himself proceeded with the major surgery without confirming the
accurate diagnosis of cancer. Thus, he did not follow the standard protocol of

medical profession. He did not confirm the spread of cancer in the neck and
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conducted no investigation in this regard. He treated the complainant as ah
advanced stage without having s any supporting
evidence in hand before the surgery. He had no knowledge or primary tumour
,barameters, upon which whole surgical management was dependant. In this

respect, literature, Ex.C-30, provides as under:
“The Goals of Surgery include:

a) Histologic confirmation of the ‘diagnosis, which ideally has
been established through an appropriately planned biopsy

(See “Pathologic characteristics of melanoma’).

b) Obtaining  complete and  accurate micro-staging  of the
primary tumour to guide therapy. (See “Tumour  node
metastasis (TNM) staging system and other prognostic factors

in cutaneous melanoma”).

¢) Appropriate excision of the margin around the primary site
. to minimize the risk of local recurrence without compromising
‘;additional staging manoeuvres (eg, sentinel | 'Iymph' node  biopsy
" potentially is less accurate after wide margin excision).

d) Optimal functional outcome and cosmetic resuits.”
51. The conclusions thereafter drawn are accorded in paragraphs 124 to

126 are extracted herein under:

124. Ih the present case, firstly there was wrong diagnosis of
cancer by DMC and its Pathologists and secondly the Surgeons
performed the extensive .surgery in haste, without confirming the
diagnosis and  without cbnducting the requisite test,  specifically
advance tests as referred by AIIMS and investigations befbre doing
the surgery; as a result of which the face of the complainant has been rendered
paralytic, requiring surgeries for lifetime and constant pain in her right shoulder
and arm, non-closure of eyelid may lead to blindness due to dryness, besides
othér'major complications. After the wrong surgery, the face of the complainant
has been paralysed for whole of her life and she is unable to work for long hours
; "-’ |
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at a stretch because of the constant pain in shoulder. She had to shut down her
dental clinic/Private Practice after surgery because of the reduced strength.
Besides this, she faces ‘limitation in working continuously and has to halt
between, due to pain and strength loss. Thus, the complainant has been
prevented of her natural functions of the entire face and other parts of body and
has been rendered handicap in that regard. As per Disability Certificate,
Annexure A-1, issued by the Medical Board of PGI, Chandigarh, the complainant
has suffered multiple disabilities. The PGl has assessed the overall permanent
physical/mental impairment of the complainant, as per the settled guidelines, to’ '
be 46%.

125. In case D. Uma. Devi v. M/s Yashoda Hospital & Others,
F.A. No.1169 of 2014, decided on 11.04.2016, the Hon’ble National

Commission held in Paras No.11 and 12 as under:

“11. In this context, we rely = upon the  judgment . in
Laxman Balkrishna Joshi (Dr.) v. Dr. Triambak
Bapu Godbole, AIR 1969 SC 128 it was he/d that a
doctor, when consulted by a patient, owes him-  certain

dUties. It was held as under:

“A person, who holds himself out 'ready to
give medical advicé and treatment, impliedly
undertakes that he is possessed of skill and
knowledge for  the purpose.  'Such a person Whén

consulted by a patient, owes certain ‘duties, namely,
a duty of care in deciding whether to undertake the
case, a duty of «care in deciding what treatment to
give, and a duty of care in the -administration of that

treatment.”
In the present case, the doctors at OP hosp/'tal, are

qualified but, failed in their duty of care during ERCP
procedure. '

126. Thus, keeping in view above discussion and the . evidence

on record, preponderance of probability and inferences, we hold that the
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complainant has been able to prove her case of medical
negligence ' against oppbsite parties No.2 to 4. It is true that medical
negligence cases do  sometimes involve questions of factual
complexity and difficulty and may require the evaluation of technical
and conflicting evidence. However, in the present case, complainant
has been able to discharge the onus of proving on a balance of
probabilities, the medical negligence averred against opposite parties No.2 to 4.
Thus,,‘ it stands clearly proved that opposite parties No.2 to 4were grossly
negligent while performing surgery upon the complainant on the incomplete and
uncertain diagnosis of DMC and its Pathologists. They failed to adhere to the
basic ethics of medical profession in dealing with the case of the complainant.
52. From the aforesaid findings there has been a prelude on the
discussions on the evidence on record, but the contentions which have been
raised on behalf of the pathologists as well as the surgeons regarding slides,
blocks and reports thereon now need to be analyzed in the light of the fresh
medical evidence that has been procured during the appeal by this
Commission which is the report of the AIIMS dated 02.06.2022. After from the
aforesaid medical report, it would also be appropriate to refer to the relevant
literature that has been explained on behalf of the pathologist and the
surgeons to explain the probability of the diagnosis, its existence and the
protocol followed by the OPs for performing the surgery. The pathological
analysis made before the surgery as also after the surgery have to be taken
notice of.
53. We now refer to the various reports that form the foundation of the
_ assessment regarding the allegations of negligence against the Pathologists

and the Surgeons. To estimate the same for the purpose of a judicial

| approximation of the evidence, it would be appropriate to begin with the first

.
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exciéion that was carried out on the complainant at Mediwéys Hospital by Dr.
Ravinder Tah. The surgery conducted by him was of a growth in the shape of
a mole on the right cheek (mid face) of the comlplainant. Dr Ravinder Tah in
his surgical notes recorded that the complainant had a renal traﬁsplant 7 Va
years ago and‘was on Immunosuppressant drugs. Describing the excision
carried,lout by him, he noted that there was a shall growth on the face since
one year that was “radish With hallow”. The excision was carried out with a
limited margin | and the excised grbwth was sent for Histopathological
examination to the Dayanand Medical College & Hospital, Ludhiana. The first

report dated 02.08.2014 is extracted hereinunder:

Dayanand Medical College & Hospital, Ludhiana
PATHOLOGY REPORT

Surg.'Path. No. 14-6802 | D.O.R:28.7.14 Date of Report: 2.8.2014
Name: Kanwal Preet
Consultant: Dr. R. Tah
Material submitted: Skin biopsy Ward/Bed No.: 5940048

Age & Sex: 37 F  CR No: Pvt.

HISTOPATHOLOGY REPORT

Skin biopsy shows prominént junctional activity with presence of nests of large cells
having vesicular nuclei, prominent nucleoli and moderate amount of cytoplasm. An
occasional mitotic figure seen. These cells are present in papillary dermis as well.

MHd lymphocytic infiltrate also noted. The overlying epidermis‘is unremarkable.
Impression: Histomorphological features suggestive of Malignant Melanoma.
Advised: IHC-HMB-45, S-100, Melan-A & CK for confirmation.

To be reviewed after IHC findings.

Dr. Neena Sood, MD Dr. Harpreet Kaur, MD Dr. Vikram Narang, MD

Prof. & Head ‘ Professor Asstt. Prof.
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54. It is to be noted that the number aSS|gned to the report is 14-6802 that
was received for skin blopsy

55. It is the case of the Dayanand Medicai College and its doctors that in
order to confirm the. said ihpression a clear | advice waé given for an
Immunohistochemistry report with féur markers namely (i) HMB-45 (ii) S-100
(iii) Melan-A and (iv) CK for confirmation.

§6. The markers of HMB-45 and Melan-A were sent for examination outside
as no facilities were avallable at the CoIIege |

57. It seems that a MRI was conducted and the report dated 05.08.2014

from Fortis Hospital, Ludhiana is extracted hereinunder:
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* R Ceoat et udhiana 0o heait paare ¢t
y O sPITAL - __V\::su:av:v:w lcvrvw‘lw‘wtf::\
Lu‘-dhiana Emﬂ!j;enq;, +O1161.5222227
. Alpgsvs -A 2 ©
NAME 1 Ms. KANWALPREET KAUR AGESEX | 36 YIS/ F ‘ uln’ \
RETD. By, ODATE . | 05.08.2014 ‘ 11D \

MRIBRAIN AND NECK (Plhin & C(mtr'lﬁt)
MR nf I/u.' brain and neck was_peeformcd mr a PEIIPS MIMNTIVA 1.8 THNELA eehing, Iiﬂ"}, o
dedicated hrain coil hefore and after injecsing af IV cantrnst, - :

Few non specific punctate hyperintense foci on T2VW/T2 FLAIR images without diffusien
restriction in subcortical white matier arc scon in bilateral parictal regions. No evidence of
] eakification/hemorrhage is scen. No enhancerent seen an past GAT images. .
Noabnormal intensitics ace seen in rest of the bilateral cercbral hemispheres.
Noabnormal meningeal/parenchyimal enhancement is scen,
Nosbnormal intensitics are seen in basal ganglia, thalami, brinsteny and cerebellum.
The ventricular systein and exteaventricular subarachinoid CSF spaces are unremarkable.
Nomidline shill seen.

The visualized calvarium, major cercbral blood vesscls, cranial nerves, orbits and paranasal sinuses are

unremarkable.

MRINECK

DBilateral pyriform sinuses and arycpiglottic folds arc unrcimarkable.
Tre and falsc vocal cords are unremarkable.

Fre margin of cpiglottis is unremarkable.

[

Paraglottic fat is unremarkable,

Continred, ..

'. 2 A0, Haw Telhl-130 025, Ace

R Ty

'kerrxornce :Laconts 1eant Wnstitute and i
“Yel. +91.11.20825000, 26223000, Fax : ¢3t=1¥
Qe LESI1SDLIZIPLETETOL !
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1

"‘&L"/ od ) “h o 1 bsprrend
Chandigarh foad), Ludhiana
/O 15 Tel.: 491-161-5222333 _
E-mail: contactus.ludhiana@lontishealthcare.com
s5PETAL Website: www.forlishealthcare.com

Emergency ; 493-161-5222222:

LWU;’M'W&C of significamt lymphadcnopnlhy;

Overlying soft tissucs are unremarkablc,

Gnhole spinesereeninp:.

There i clrnf"lltcnlm olspiual cinvature,
Disedesslentlon Is seen at L5-S) level,

Thevisuallzed verichrae show normal height, No antero or posterolisthesis scen.

”l‘t\"ﬂ’('«"'ll'/-k’d ill(&‘-r-VCrlcbml dises are normal in height and signal intensity.

OI'INION MRH' BATURES ARESUGGESTIVE OF:

+. NO SIGNIFICANT ABNORMALITY SEEN.
v BARLY SPINAL SPONDYLOSIS.

I'lpese cpimlhm clluleally, |

hu. I)A l‘PNm.rl' S CIM\VI.A DR SANDEEP K. SANDIIV
‘ 11 (Rmﬁmﬂnwnmlg) ) MD (Radiodisgnosi's)
MG uaaN’o. MO OSSN IMC Reg No. 32874

: (‘nnml i Ttkitloling! Head of the Deptt. RadTology

gl

S |

58.

The Immunohistochemistry reports for S-100 and CK (Cytokeratine)

were tendered by the Dayanand Medical College on 07.08.2014 on the

paraffin block that was. prepared for it with the same number of 14-6802. The

sa

FA Nos. 476_479_664_1637_1639 of 2019
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6802/14 Dated: 07.08.2014

LH.Path. No. 595-596/2014 Mistopath. No.:
Name of Patient : Kamval Preet Age & Sex 2 37 pears female C.RUNo. 1 0
PyLJOPD/Ward : C.C Receipt No.: 619162

Consultant : Dr.R. Tah

Material submitted ¢ Paraffin block for S-100 & Cytokeratin

P ey e

Y s

PRy T A AR

~IMMUNQHISTOCHEMISTRY REPORT s iEimiiyes -

e

] f *  MARKERS RESULTS
* 8100 - . ’ Positive in tumor cells
N Cytokeratin Negative in tumor cells

Imgresswn THC findings.are consistent uwrh Malignant Melanoma ¥

** The test is performed using Novacdstra / Dakoanti body and Ulira vision one detection system kit **

2 Please correlate clinically.
3. Patient's identity not verified.

DEPARTMENT OF l'\lll()l OGY {150 9001-2008 Certified Laby

1514587624

1 e Primary Antibodies used for $-100 - 15504, CK-5D3 and LP 34~
L '
E, _ . LU.»,{U«-LV
, ! Dr. Mrs Neena Sood, Mp /Dr. Mrs. Harprccl Kaur, MD Lo
Professorts Head - Professor
" Deptt. Of Pathology °
ny MUA,'[.LMX" -~ N Al cann b _ Sk ; -
- < A [‘Jc-'\,(a("\‘)"(‘ Quavy (= e EATTAL C(Livn
. . . . i . -
’ - 3 ) 4 - ) (l L . f
T | * - : ’ |
iNote : ' i . .
.1 Resuilts declared imay vary on account of ] K ed and may contain human error.
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59. The HMB-45 and Melan-A reports were sent to SRL Diagnostics and
were awaited, but in the meantime the surgery was performed at Mediways by
Dr. Satish Jain on 07.08.2014 itself.

60. fhe pre-opefativé samples which had been sent after the excision by
- Dr. R. Tah to the SRL Diagnostics were examined and the report wés
tendered on 12.08.2014. The said diagnostic reports on the two markeré

referred to above on the same paraffin block is extracted hereinunder:
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LSRL

i S At T " . e
I r 3 ‘. \ . . PR
| IH éiﬁnﬁ‘%‘f:’u 'IrhIM AR Diagnostics
- vl copy/ e i
| CLIENY CODE: C00D40975 SERETE ¢ s w0038
| ' CLPNT'S NAME AND ADDRESS : S3 LINFTED! Fermessy Snawn as Suger Religare Laterateries L™ 162
| DAYANAND MEDICAL COLLAGE AND HCSPITAL FRINE SJURE 5,5{5 E.EOF{‘G\' o I,GAI\'.'E\DI INDUSTRIAL
1AGORE NAGAR, CIVIL LINES, ESTATES \' 30AD,GOREGADN (W)
My nal, 420962
LUDHIANA 141001 MAHARASHIRA, INDIA
PUNJAG INDIA Tel: 0236750 1177/1-800-242-660, Fax : 022 - 67801212
161-4687643 1612302620 it - U74899D.1895PLC070603
£mal : selmumdal@srt in —
PATIENT NAME : MS KANWALPREET W/O RAVINDER SINGH PATIENT 10 ;
ACCESSION N0 DO02NHO22761 AGE: 37 Years  SEX: femaie DATE OF BIRTH ;
DRAWN:  04/08/2Q14 00:00 RECEIVED : 08/06/2014 J4:46 REPORTED T  12/08/2014 14:47
/ . —
REFERRING DOCTOR : DR, R TAH CLIENT PATIENT 10 : 2014619102
. CLINICAL INFORMATION :
y  REF ACC#Q037NH001084 b
———t
i !
[;t Report Status  Elnal Resuits o
i HISTOPATHOLOGY l

[ L AR

HMB:45 IHC, TISSUE/PARAFFIN BLOCK

FOCAL WEAK POSITIVE it CELLS AT DERMO-EPIDERMAL JUNCTION AN(?

HMB-45(IHC)
N SUPERFICIAL DERMIS.
MELAN-A
MELAN-A DIFFUSELY PCSITIVE 1N CELLS HESTS AT DERMO-EPIDERMAL JUNCTION
AND I} SUPERFICIAL DERMIS.
Comments

RECEIVED ONE PARAFFIN BLOCK REFERENCE NO. 14-6502 OF SKIN BIOPSY.

IHC carrled out on formalin-Nixed paraffin-embedded sections.
Al posttive conteols show appropriate positive Immunostaining.
Negative cartrol siide does not show Immunostaining.

Detection system used Is - HRP POLYMER.

Our panel of histopathologists: at Mumbal Reference Laboratory include : Dr. St Bhatla, Or. C. 5. Soman, Or. Kamiakar Patole, Or. Rapw Joshs, Or.

Geeta Verma, Dr, Punima S. Lad, Or. Asawar Ambekar

Test Method(s)
KMO-45 IHC, TISSUE/PARAFFIN BLOCK: . -
The clane (or "NMB-45° antibody is “HMB-43".

fon for this accession

Dr, Karmfaka » i" A
r Pato %

Senlor Histopatholeg
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61. A perusal of the report onld indicate that the sample had been drawh
on 04.08.2014, which is prior to the surgery on 07.08.2014. It was received in
the laboratory on 08.08.2014 and the report was tendered on 12.08.2014 with
the comments that -one paraffin block reference no. 14-6802 of skin biopsy
had been received. The other details are mentioned therein. It is pertinent to
mention that the complainant had made a request on 05.08.2014 before the
Dayanand Medical College to provide her with a copy of the block and slide of
the no. 14-6802 for second opinion. The application haslbeen filed on record
with aﬁ endorsement of the concerned doctors directing issuance of slide and
block both. The endorsement is of 05.08.2014 and the fee for issuance Qf the
said block and slide has been charged on the sarﬁe date, the receipt whereof
for a sum of Rs. 470/- has also been filed on record. |

62. ACcording to the Dispatch Register, the copy whereof has been filed on
. record, the said block and slides were delivered to the complainant, according
“to the endorsement made therein, on 28.08.2014.

63. The complainant was discharged on 11.08.2014 recording that the local
widé excision of the face (right side) with mid neck delevel — 1 to 4 done under
General Anaesthesia on 07.08.2014. The said ‘Discharge Summary also
indicates the 'specimen that .were sent by Mediways Hospital for
~ Histopathological reports separately; | |
- 64. The samples which were extracted by Dr. Satish Jain were received at
SRL Ijiagnostics on 12.08.2014 ahd the reports Were tendered on 14.08.2014,

which is extracted hereinunder:
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| ]céntre of Excellence : Histopathology

i
i

} SURGICAL PATHOLOGY RZPORT

OCO2NRO 32t 06 / :
Name : Ms. KANWAL PREET Path No :

e: 37 years Sex : 2
Ag y ex : Female Cellected on :

Referred By 1 Dr. SATISH )ALy Accessioned on:

) mo\rted on:
Nature of mater/ia(: 1) Wide local excision of the right cheek lesipn
2) Level 1 A lymoh nede
3) Level I B lymph noce

.-,) 4) Level 11 A lymph node

5 5) Lavel I B lymph node
6) Level IiT lymph node

’ 7) Lavel IV lymph nede

e ——

¢SRL

Diagnostics

tus todiyyamilfrons

14W-12120

12-Aug-14  3:06PM

14-Aug-14

***XThis report contains 4 pages **+*¥

§ROSS APPEARANCE:

1) Wide local excision of the right cheek lesion : -

overlying elliptical piece of skin measuring 2.2 x 1.2 cm.

The lesion has been sliced serially & submitted entirely.

linear scar)

2) Level [ Alymph node : -

submitted entirely.

Sections : 2A & 28

3) Level] B lymph node : -

node measuring 1.2 x 1 % 1 em. The cut section Is grey white to brownish.

Sections : 3Ato 3C

Received an unoriented wide local excision specimen measuring 2.5 x 2 x 1 ¢m with

1 A linear suture mark is seen measuring 1.2 x 1 ¢cm with & tiny nodule measuring 0.2
: x 0.2 x 0.1 cm seen on the skin surface. ~

Sections : 1A to 1N} Leslon (A - with skin nodule, F ta I - with skin showing

Recelved a single lymph node measuring 1.5 x 1 x 1 cm. Cut sectlon is grey white &

A salivary gland measuring 2.5% 1-x 1.cm sgen. 5 lymiph nodes are dissected, larger

FA Nos. 476_479_664_1637_1639 of 2019

Page | 91



SUR(_BICAL PATHOLOGY REPORT

Age: 37 years Sex : Female

(‘V‘F( .o
centre of Excellence : Histopathology QSRL

Diagnostics

Arusrodaby-atflilars

Name : Ms, KANWAL PREET Path No: 1’4W-1 2120

**¥E2This report contains 4 pages 7+ xx

4) LevelIL A lymph node : -

E Received 8 lymph nodes, largest node measuring 0.8 x 0.5 % 0.5 ¢m. The cut sectien
is grey white, CL

vt

[ , .
Sections : 4A & 4B . ‘ . o

S) Level Il B lymph node : -

Received 16 lymph nodes (including the tiny lymph nodes), largest node measuring
1.2x 1x 1 cm. The cut section is grey white.

Sections : S5Ato SD
6) Level I lymph node : -

Received 9 lymph nodes, largest node measuring 1.2 x 1 x 1 cm. The cut sectien’is
grey white,

, Sections : "6A to 6E
7) Level IV lymph node : - '

Received 6 ymph nodes, largeét node measuring 1 X 0.8 x0.5cm. The cuit section
is grey white. Submitted entirely.

Sections : 7
-. ’Jl) Wide loca] excision of ha rght cheek lesioq + -

Benign intradermal naevus of tha right cheak, _

- vt NS

N

Signs of previous surgery are noted in the'form of reparative myofibroblastic
proliferation in the dermis.

(PT.0.) |

FA Nos. 476_479_6641637_1639 of 2019

Page | 92



o

Ee'ntre of Excellence : Histopathology

- +SRL
Diagnostics

SURGICAL PATHOLOGY HEPORT

Name : MsS. KANWAL PREET Path No @ 14W-12120

Age: 37 years Sax @ Female

***+This report contains 4 pages ****

r@v pph nede -

A single lymph node, showing few pigment laden macrophages in the ‘7" zone
suggestive of dermatcathic lymphadenitis.

3
l, No tumor Is seen.

3) Level 1B lymph node : -

5 fymph nodes, all are free of tumor (0/5).

4) Level IIA lymph node : -

A fvmph nndes, are free of tumor (0/8).

5) Level 118 lym e -

16 lymph nodes (including the tiny lymph nodes), all are free of tumor.

-~ (6p)szvel 111 ymoh node : -

Dermatopathic lymphadenitls of a lymph node; however all 9 lymphnodes ‘a're j;_g_e of.

tumor,
4 7) Level IV lymph node ¢ -

«» froe of.tymo

6 lymph nodes, all »

(P.T.0.)

This sample has a different pathology number.

65. A PET (Positron Emission Tomography) scan was carried out at Fortis

Hospital, Ludhiana on 05.09.2014 and is extracted hereinunder:
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forths Hospltal

Clwndigit Roadl, Lughianae

-]
| L ﬁ B 40 401-161-5222131) )
§§ S ?‘I!T\'ﬂl“alﬂl“‘\(hl“‘lK"\i-\(\-\’n foeted:calthcare o
Welnile. vmv.foui\hcgllh(.wg.mrn
MO sPITAL | faneryroey RIBIARY22R 22, ‘

Ludhiana

’WAME MS. KANWALPRERT IGAUR AGIUSEX ATYRS /T \
PATIENTID: | PET/2032/14 \

REFD. BY | DR DAMANDEEDP SINGI
DATE 05/09/2014

L

l WHOLE BODY PET/CT REPORT

Clinical Indication: - Known case of melanoma, post surgery and right ncek disseclion on 7-8-14.
Patient is referved for FDG PET/CT for staging.

Technique:- IWhale body images (Skull top to mid thigh) were acquired in 3-D mode 60 min after [V |
injection of "EFDG using a dedicated Time of Flight (TOF) PET/CT scanner. Walter was gived as
negative oral contrast. 1V contrast was given, Reconsiruction of the acquired data was perforned so ws

fo obtain fused PET-CT lmages in fransaxial, coronul and sagittal views. CT Jindings are only read in

correlation with PET findings. CT sca of specific region with specific protacol is advised if clinically

indicated,

Findings:-

HEAD AND NECK:-

Brain:-The cerebral parenchyma exhibits normal attenuation with no obvious focal abrormal FOG
uptake. Grey-white differentiation is well preserved. No obvious midline shift seen. No obvious focal

abnormal FDG uptake is noted in brain stem and cerebellum, (i may ndly be noted that ail brain metacasi /
brain lesions may not be apparent on PET/CT scan. MR] cerrelation s advised where clinically indicated).

Oral cavity, pharyngeal and laryngeal region:- No evidence of any obvious FDG avid mass leson /
focal abnormal FDG uptake in the oral cavity, phnryﬂgcx;l and laryngeal regions.

Nole is imade of focal FDG uptake in bilateral
Infective. Faint FDG uptake noted in subeey|
nodes - likely reactive in viaw of leulid It g

Ia{llqc tonsils (SUVinax S, 0) ~ likely physiologicu! /
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fortis Haspltal
Chandiqarh Ruaxd, wrehmng

[
f ! s i T egt-161.5321301 )
,_,.._—-——-—-—-! S € mad cmatacres uchianaSterneabram o m
M

Wesnte wwav trasigalthouse com

L€yt

noseriTAaL . frmesgency =31-361-S00L e
Ludhifana '

Salivary phinds <haw normal physiclogical DG uptake.

Note is ninde of Bibuly FDC avid (SUVavag 1.3) skin thichening and subeatanenus fat simmmfing i

the vight malar vegion = kel post surpical ehages. Fallow up is mlvised,

Thyroii- Both tobes of thywid appear neamal in size with no obvicus FOG vl hvendence

lyperdense lesion / foeal abuonual FOG uplake,
Nao significant hypeemetabolic cervieal Ivmphadenspathy is seen,

THORAX:-

Lungs:- A tiny soft tissue density nodule / pleural tag is noted ja the apical degment of Fube upper
i lobe. A tiny non-FDG avid ealcificd nodule is noted in the in posterior busal segment of uhelawes
)

hbed s euSotund
i) speschqudetend

lobe = likely calcilied prunuloma, Rest of the pulmunary parachyma 5 wnremaratle in

bilaierally. No evidence of any cbvivus FDG avid muss lesion / FDG avid rodule in te Silaremal fme

|
| Trachea and main stem bronchi ane unremarkable.
r
i Nu obvious pericardial and pleural effusion coted.

Esopbagus:- Esophagus appears unremarkable with no evidenes of any obvicus FTG avid foel qesl
thickening / FDG avid mass lesion / focat abnormal FDG uptake. Mild ditfuse FOG uceke acred
esophagus - likely physiological.

subearinal lymph oodes are noted. Calcified subcentimetric, subearinal and left hilar hmph naiss |

|
|
!
1
i Few non-FDG avid subcestimetersized (SAD) paratracheul, lorwpeimaenary windew s
‘ ‘arealso noted likely due to old Koch's.'

j Dreast:- Biluteral breast parenchyma appears nomal with no cbvicws FOG avié mass lesicn / el
abnormal FDG uptake.

Na significant hypermetabolic axillary lymphadenapathy is seen,

ABDOMEN AND PELVIS:-

Stomach:- Stomach appears Wit iy evidence of any obvious FOG avid fucal gl
ITRat FDG uptke. Mild diffose FDG upoke nems in e
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0 ' - S Fortls Hospital
' " : Chardigarh fosd, Ludhiang
ﬁ& [FOW’US Tel: 4911615222333
! v ‘ ) €-mad; conactus ludhiana@fonihealthesre com
p———ed ' Wiebsite: wyen lortishealicare.com
HOSPITA L (mergancy. 191-161-52002
Ludhlana |

ew non-FIDQ avid, subeentimetce-sized mesenleric, parnzaval, aortocavat and paraaontic lyinph nodes

are noted = likely reactive,

No ;vidcnéc of frce Nuid in the abdomen / pelvis.
MUSCULOSKELETAL SYSTEM:- .
Muscles:- Nornal physiological FDG nptake is noted in the visualized muscles.

Skeleton system:+ Na obvious focal abnormal FDG uptake/ obvious FDG avid discrete Iytic / sclerotic
lesion seen in the visualized bones. Mild diffuse FDG uptake noted in the axial and proximal

appendicular skelelon is likely physiologleal, Difwe its ghyitagical FOG upake in beee matca 6 mark s by

due 10 crly maow melastasis / masory involvement, MRIZ hiu_opamolo;ic}l! camelation is mlvised if elizically indicated.
No focal abnormal FDG uptake scen in rest of the body.

Physisloglcal traécr distribution In the brain, bilateral palatine tansils, heart, liver, kidocys,
hladder and intestine is noted, '

Continued....

|

66. There is one separate report on 1 paraffin block of 6802 number of skin

biopsy dated 10.09.2014. The histopathological report is extracted

hereinunder:
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Centre cellence : Histopatholog : )
ntre of Excel p gy Diagnostics
SURGICAL PATHOLOGY REPORT
ocCANT 00213] o |
Name: Ms, KANWAL PREET - Path No : 16W-13144
Age: 37 vears -Scx: Female - Collected on s *
Referred By & -- . Accessioned on: G2-Sep-14 2:33°M

Reported on I'O-Sép-i4

' Nature of material : 1 paraffin blg’ck A(6802‘/145\Aof skin biopsy

**¥*This'repurt contains 1 page ****

MICROSCOPY: ' o
“The tiopsy reveals an atypical epitheliold nevus. The lesional nevus cells show
cytologic 2ytpia, but no mitotic activity. K

ﬁJe lesion reaches the lateral margins of excislon. The base is free.

YMDDEGCIAN

Skin blopsy : -

Atyplcal epithelioid nevus, |
R fid-of Report *»**

67. Another report was obtained from M/s. Oncopath Diagnostics on the
reference of Dr. Ravi Saini by Dr. Prashant A. Jani, an Oncopathologists. This

report dated 23.10.2014 is extracted hereinunder:
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‘OncePath W AR

Diognosiics

Reference Centre for Cancer Pathology ‘

Name : Dr Kanwalpreet Kaur Histapath No. : SIE18S |
Age ! Sex 137 Year /Femnle Recelved on © 0011072014
- Refeered By : Dr Ravi Sani Heported on : 131012004
SURGICAL PATHOLOGY REPORT |
SPECIMEN : One refesral block labelled as 6802/14.
CLINICALIISTORY : A small pimple sized lesion on right side of the cheek just below Zygoma
prescnt since onc year.
MICROSCOrY .Sections cxamined from the skin biopsy shows compound neves with
moderatc marked atypia in junctional and dermal component.
There is no cvidence of any mitosis.
Occasional upward migrating melanocytes noted.
Lesion is noted at onc of the lateral margins.
FINAL DIAGNOSIS : Compound nevus with marked ?.Ilypil,//
COMMENT : Re-cxcision recommended.

. *End of Report*
Autharized By

Aa

KPS
5~
Dr Prashant A, Jani
ALILFCARFRCIC

" (hief Oncopsihologlit

To view online Report pleasc visit on www.oncopathdy.com, Your Uscraame - Kanw {486 and Password . Kannddby

NOIC T ). §ds £ luck can be 1usucd only o advice of (he refoming comuliant afiar s minimys of §) hours

2 Gross cpecimen il be sewanncd only for a penod of 4 weeks sfidhihe date of repastng

68. The next report that the complainant seems to have obtained from Tata

Memorial Centre dated 22.12.2014 is extracted hereinunder:
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! x

- TATA MEMORIAL CENTRE
TATA MEMORIAL HOSPITAL =~

Dr. Etnest Borges Marg, Parel, 12umba - 433612, INDIA Certeficate uo,\;'};«.o.)(s
Tel. 91.22.2417 2000 (Extn.: 4380) » Fax: §1-32.2414 6937 e E-nail : paivclog y@ime.govin e Website : hiipuitme.govin

DIAGNOSTIC SERVICLES - DEPARTMENT OF PATHOLOGY

CaseNo.  RII/STU02  eepisition o, $22781714/087774 pantio. (0531288/CL
Name My KANWALPRELT KAUR
Seafage F4O37 Categony ‘Status— F/ Owt Patient

Referrad By DR KANWALPRELT KAUR Refering To Doz ls A JAMBIEKAR
22/1212014

FINAL TISTOPATIIOLOGY REPORT )

Site.

Previous Math No 031288/CL.

Natnre of Material Reecived 1 stained slide(6502)
lmipression

ﬁf-@(ighl eheek fesion (1 parafiin black):

[
L1 .

Skin shows a melanocytic lesion comprising of basal intracpidermal nests and also a superficial dermal

componcnl.
The melanoeytes are arranged in nested pattern and display cytologic atypia.

Minimal lvmphocytic infiltrate is noted'in the dennis.

Mitoses arc not secen.
“ Singleeell permeation in the cpidermis is absent.
Lesion extends upta the margins of this-excision.
Clinical presentativn of a pinkish QJ\E-I'IIC of Smm diameter with regular borders of onc year duration is

notled.

Differcatial diaznnscs considered are:
1.Dysplastic nerve-epithelioid variant
2.Spilz nerves,

Pussibility of dysplastic nerves is [avoured.

——— - . - )

De. PRIVANKA GUITA :

Resicent Pathalogist ‘ Dr. MR RAMADWAR
Fntered B3y RUPALI N CIITNIS
JG.1L668 222300112 19,44

PPathotogist
END OF REPORT

Req ditm N I R L g lip eeport relntes ouly o 1he sample auhmited.”

Colled dim : [P '

“Reed dvuin Y IR 16';7;(3. . “ Al Sumples/Stides/Mlacks Submitted For Lealuativn Will Be Retained By The
. j S § Naspital Under Nurmal Circumaances.”

Pagel.ofd
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69. A similar examination of inde.no."3157 was carried out at the
Department of Histopathology, PGIMER, Chandigarh. The report dated

03.01.2015 is extracted hereinunder:

DEPARTMENT OF HISTOPATHOLOGY
Research Block-A,_5" Floor, PGIMER, Chandigarh
SURGICAL PATHOLOGY REPORT
Biopsy No: S-26530/2014

Name: KANWALPREET Age: 38y Sex: F CR No:

KAUR : 201405271831
Clinician: Prof. S. Handa Location: SKIN OPD

Address: 13/12/2014 A Report Date: 03/01/2015

Clinical Diagnosis:  ? Dysplastic compound nevus
Additional Info: Previous biopsy number S-25788/201 4
Gross: . Received one slides (No. 3157) for review.

- Micro: ' : .

Slide examined shows mildly acanthotic epidermis with nests of large cells
within the epidermis, dermis and at the dermoepidermal junction. The cells have
abundant eosinophilic to clear cytoplasm and prominent nucleoli. Few bizarre and
multinucleated cells are also noted. There is prominent junctional activity with focal
telengiectatic vessels seen in papillary dermis. Few of the cells are seen lying singly
scattered in the dermis, bordered by lymphomononuclear infiltrate. In addition few
of the cells show eosinophilic globules within cytoplasm forming Kamino bodies.
Occasional mitotic figures present and no increase in mitotic activity is seen, Overall
features are of compound melanocytic lesion with epithelioid morphology. In view of
clinical history and morphology, a possibility of spitz naevus is considered

Diagnosis:
Check:- Naevus, NO Spitz

Remarks: A
Advice- Wide local excision with follow — UP.
S-25788/2014
o SA/UMA/NAHAR

70. The complainant appears to ha\/e sent Digital slides to M/s. Pathology
Consultancy Services that tendered a report on an examination by Dr. Sara
Edward, a Consultant in Dermatopathology at St. James University, Leeds,
United Kingdom. The said report dated 11.10.2014 is extracted hereinunder:
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Pathology Consultancy Services

Web Based Pathology Consultation

Surgical Pathology, Cytopathology, Haematolgy Second Opinion
Panel of National & International Pathology Experts '

(A Unit of Tissue Path & Immunohistochemistry Lab)

Name: DR. KANWALPREET KAUR Receiving Date: 09/10/2014
- Age:37  Sex:F | ' Time: 6:00PM
Reporting Date: 11/10/2014
. Time: 12:30 PM
Referred by: DR. RAVINDER TAH Hospital: | |

Material Submitted: DIGITIAL SLIDES FOR OPINION
' LAB No: PCS/H-2014-3157
Report

Opinion by Dr. Sara Edward

Microscopic Findings:

Microscopy shows an asymmetrical compound melanocytic lesion. The
predominant component is junctional, where the cells are arranged as variably
sized nests. Clefting of the nests in relation to the epidermis is noted. The
epidermis is hyperplastic with down growths into the underlying dermis. Kamino
bodies are prominent. The dermal component is minimal. Both the junctional and
"dermal melanocytes show epithelioid morphology with ample cytoplasm. Many
congested blood vessels and multinucleated giant cells are seen. Dermal mitoses

are not seen. There is a variable infiltrate of lymphocytes in the dermis.

This is a compound melanocytic lesion showing predominant Spitzoid
morphology. Such a morphology, architecture and the presence of Kamino
bodies are in favour of a Spitz Naevus. However, the irregular infiltration of the
lymphocytes in the dermis is very unusual and for such a lesion in this age group

of the patient. There is no obvious evidence of malignancy.

Opinion: Skin of chéek-Spitzoid tumour of uncertain malignant potential.
A wider excision of the lesion is recommended for the above reasons

and also because the lesion reaches the margins of the biopsy.

71.  As noted in the opening paragraphs of this Order, this Commission

came to the conclusion that an expert opinion is necessary in the background
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that the State Comhission had sought a medical opinion from AIIMS that was |
tendered on 18.11.2015 before it on the basis of medical records. This
Commission noted that the slides and blocks were not made available to
AlIMS and therefore in order to e‘n’sure a fair adjudication and confirm the final
diagnbsis, it was necessary to s.eek a fresh opinion from AIIMS consisting of
~specialists in Oncology and Pathology. Accordingly, directioﬁs were issued to
dispatch the blocks'and slides to AIIMS under the order dated 11.01.2022.
Since there was a correction in the number of the slides, the same was
rectified on 01 .62.2022 and orders were passed for sending the entire material
to AlIMS. As noted in thé said order dated 01.02.2022, the Complainant had
submitted the slides and blocké but it was opeh to the learned Counsel for the
Parties to appear before the Registraf on 09.02.2022 for verifying the slides
and blocks that were to be sent in terhs of the order dated 11.01.2022. It was
further mandated that in'case the Opposite Parties (the Appellants in the other
Appeals) have any slide or block, they may submit before the Registrar with
due acknowledgment. |

72. In order to keep the decks clear, lWe may point out that the Order dated
11.01.2022 refers to the 10 reports that were already available and wére
before the State Commission. The direction given on 11.01.2022 in paragraph
7 is as follows: |

“7. Accordingly, the Complainant is directed to submit the following
. within 3 weeks or at the earliest:

a) All the slides (H & E, IHC) of Surg.Path.No.14-6842 [listed at Sr.
No: 1,2,34,6 & 8]

b) All H & E slides and paraffin blocks of the surgically resected
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specimen which was repaved by SRL Diagnostics — Ref Path No: 14W-
12120”

73. The direction with regard to the production of blocks and slides were
recorded in bthe order dated 01.02.2022 which is once again reproduced.

hereinunder:

‘Learned Counsel for the Appellant in F.A. No.479/2019 has
brought our attention to I.A. No0.640/2022 about the typographical
mistake in the number of the slide which erroneously mentioned as
6842 instead of 6802 in the Order dated 11.01.2022. Same was
confirmed by the Complainant and other Counsel also. Therefore, the
correction is made accordingly. It is further read as
Surg.Path.No.14-6802. |.A. No.640/2022 is disposed of.

In pursuance to the Order dated 11.01.2022, the Complainant
has filed number of slides and blocks in the sealed cover to the
Registrar of this Commission. The entire material is to be sent to the
AIIMS for further opinion.

To avoid any controversy, we deem it appropriate that let the
parties or their Counsel shall be present before this Commission on the
next date and verify and confirm the material which was to be sent fo
the AIIMS.

The parties or their Counsel are directed to appear before the
Registrar of this Commission on 09.02.2022 at 11.00 A.M. The
Registrar is directed to open the. sealed cover, verify the slide and
blocks as per our Order dated 11.01.2022 as per Chart. Thereafter, it
will be sent to AIIMS for expert’s opinion.

In case, if the Opposite Parties have any slide or block of the
instant case, they may bring on 09.02.2022 and submit before the
Registrar with due acknowledgment..

List the matter on 09.02.2022 before the Registrar for fun‘her
proceedings.”

74. Accordingly, both the parties appeare"d' before the Registrar for the
verification of the slides and a report was tendered by the Registrar for perusal
by the Bench. - This report dated 09.02.2022 is crucial which is extracted

hereinunder:
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ANNEXURE-P1 13

IN THE NATIONAL CONSUMER DISPUTES REDRESSAL COMMISSION . .
NEW DELH{ : B

FIRST APPEAL NO. 476 OF 2019
{Against the Order dated 31.08.2018 in Consumer Complaint No. 1¢/2015  of gn- State Cunsumer Disputes

Redressal C. Puniab at Ch
With
1A£10933/2019 (Deletion of Partizs)
Kanwalpreet Kaur S e Appellant
i . VS. :
i . Dayanand Medica) College & Ors. ..Respondents )
' . APPEARANCE .
For the Appellant ) : Mr. Ufjwal fain, Advocate
N . Mr. Shikhar Upadhyay; Advocale
' @ Ms, Kanwalpreet Kaur, I Person ]
: 1]
‘ For the Respondent Dayanand Medical College * : Mr. $.8. Saini, Advocate, for R-} /
Mr. Ritesh Khare, Advocate
Mr. Akhilesh, Advocate
Dr. Vikram Narang, Authorized
Representative i
For the Respondent Medivvays Hospital : Mr.K.G.Sharma, Advocate o~ (D\
. Dr. Satish Jain, Authorized
Representative
Dr. Sumeet Jain, Authorized
* Representative
Dated: 09 February, 2022 . -
: REPORT

On 28.01.2022, in compliance with the directions given. in the Order dated
11.01.2022, the Appellant Ms.Kanwalpreet Kaur has deposited Sides and Blocks, whitia
q ,f@ were scaled in her presence and leept in the safe custody by the undersigned, as recorded in
the I’mcecdmgs dated 28.01.2022 by the undersigned.
N ' Thereafter, vice Order dated 01.02,2022, the Hon’ble Bench was pleased to.inter-

alia observed as under:

“To avold any coritroversy, we deem it uppropriate thut let the partfes
or their Counsel shall be present before this Commission on the next date and
verify andconfirm the material which was to be sent to the AlIMS. :

The purties or their Counsel are directed to uppear before the
Registrar of this Commission on 09.62.2022 at. 11.00 A.M. The Reyistrar is
directed to open the sealed cover, verify the slide and blozks us per our Order

[P

fasd &
=g

At
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dated 11.01.2022 gs per Chort. Ti Tiereafter, it will be sert to AlIMS for expert’s

opinian,
In case, if the Opposite Parties have any slide or block of the instant

case, they may brirg on 09.02.2022 and submit bejore the Registrar with due

acknowledgment.
List the matter on 09.02.2022 before the Registrar for Jurther

proceedings.”

l i In compliance with the directions given in .the above quoted Order dated

01.02.2022, both the Parties
' Counsel. The envelope, which was

shown to the Appellant. She does not express any
ened in the presence of all the Learned Counsels, Authorized

are present hefore the undersigned with their Learned
seated on 28.01.2022 in the presence of the Appellant, is
doubt on the sealing or any kind of

@ tempering. This is being op
v Representatives and the Parties.

The se.aled el'lvelope contains one small sealed envelope and tw
ed with the scaling. The letter dated
1.2022, has

o sc.aled boxes. The

- same have been shown to the Appeliant. She is satisfi
13.01.2022, which is signed by the Appellant and hy the undersigned on 280
keen shown to the Appellant and all the Counsels, Authorized Representative, present

Loday.
First a small sealed envelope i opened which contains the Block containing the

i handwritten number $14-1385. This tallles with Sr.'No.6 of the Chart mentioned in the

- Order dated 11.01.2022, which reads as under:

[ : - - — ey
F‘ 23.1_0.201:[ Oncoputh Diagnostic, ~ Pune by1 On Block 6802/14 |
Dr.Prashant Joshi.: HP No: §1 4-1385 l '

. ) The 'Lea‘rned Counsel for the Appellant Mr, Ujjwal Jain and the Learned Counsel for
["5'5?.;,’% the Respondent No.1-Dayanand Medical College & Ors, Mr.S.5.5alnl alongwith Dr.Vikram
Narang, Authortied Representative of OP-1, have seen it and agreed that the Block is the
samne as mentioned in Sr. No.6 of the Order dated 11.01.2022.
w&ciﬂ The sealed Box conlaining 33 Parafin Blocks of Cheek and Neck Tissues taken outin
gﬁ’r vide Local Excision and Neck Dissection has been opened in the presence of the Learned

Counsels, Authorizeq Representative and the Ap;.)ellaut. The 33 Blocks have been

seen/verified by Dr.Vikram Narang.

>
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Dr. Vikram Narang has arranged these Blocks numberwise as under:

1AtoIN =14
2At0 2B =02
3At03C=03
1At 4B =02
5AtoSD =04
6Ato 68-=05
7At07C=03
Total =33

All these Blz;cks are seen by the Learned Counsel appearing forbprh the sides.
The Appellant has confirmed that these are the Blocks that were deposited by her

@ on the last date of hearing i.e. on 28.01.2022. They are agal;\ p'ut in Polythene Cover.
WI:H the. permission of the Parties, Authorized Representtive and Learned
Counsels, another sealed Box containing 33 Slides of Cheek and Ne;':k Tissues with Lozal

Excision of Cheek and Neck Dissection in 3 boxes, (1 Box- contairing 12 Slides, T Box
containing 12 Slides, and 1 box containing 9 slides) are taken out and shown to the i

Appellant for verification. :
The Appellant has seen and made a statement that she has verified and confirmed

She has conflirmed that the slides deposited by here in the 3 boxes as mentioned above are

i
it
|
that the hox are the same that were deposited on the last ddté of htaring i.€. on 28.01.2022.7 4
intact. I

4

|

Dr.Vikram Narang has arranged'theséSlidcs numberwise as under:

JA0IN=14
2At0 2B =02

3At03C =03 |

/ 4At0 4B = 02 )

3 SAto5D =04 . . |

6Ato 6E = 05 i

il

|

i

7A0,7C = 03
Tota} =33

Dr. Vikram Norang has re-arranged the Slides into the three small boxes. After
arranging the Slides, the Appellant has seen them and closed these 3 boxes.

The reference to the 33 Slides is mentioned in Para No.3 of the Order dated
11.01.2022, which reads as under:

C AT

R T

2

R e e e o e = s

FA Nos. 476_479_664_1637_1639 of 2019 Page | 107



“3. Thereufter, on 7.8.2014 at Mcdiway's Hospital, the surgeon Dr. Satish Jain
(and/or) Dr. Sumeet Jain operated her for “local wide excision face (Rt) with
MND level - 1 to IV under GA” and the surgical specimen was sent for HPR
study to SRL Diagnostic at Mumbai. The SRL Dign. registercd us Path No:
14W-12120 the specimen consists - Total 7 specimens: one wide local excision
of Rt cheek and other 6 lymph nodes at level: 1 A, 18 11 A, 1] B, I &1V . The
surgical pathology (HPE) was reported on 14.08.2014.”

' Both sides have agreed that the requirement of the Blocks as mentioned {n the

above quoted Para No.3 have been deposited.
Para No.4 of the Order dated 11.01.2022 reads as under:
“4. We note that, the Complainant took second opfnian an.HPE report of the 1 st

biopsy Surg. Path.No.14-6842 from the various Pathologists in India (and/or)
abroad; but unfortunately, no consensus was arrived on the final diagnosis of
Malignant Melanoma. The different Institutes opined as below:

Sr. | Reported on . Opinion from Matertal Jor
reporting .
v |1 |02.08.2014. | DMC and Hospital, Ludhiana H & &, advised- (1IC_
2107082014 DMC and ifospital, Ludhiana IHC - CK & 5100
3 |[12.082014 SRL Diagnostic  Lahoratories, ' IHC: HMB - 45 &
| Mumbal MELAN.A. No H&E
. . opinion
' 4 110092024 SRL Diagnostic Laboratories, Mum On Biock- H &
Path.No 14 W~13144:Dr.Anitu Borges'} opinion

5 111202914

Pathology  Consultancy  Services,
Noida, by Dr.Sara Edward, l.eeds

On i?-t}qizal slides

6 23.10.2014

Oncopath - Diagnostic, Pune by
Dr.Prashant foshi: HP No: $14-1385

“On Block 6802714 |

7 | 05122014

PGIMER, Departruent of
Histopathology, Chandigarh

Stide for review

8 | 06122014

)

Tata Memorial Centre, Mumbai

On  swined Slide.
6802 1  paraffis
block

9 27122014 PGIMER, Department of 1 On slide
. Histopathology, Chandigurh
10 }03.01.2015¢4 | PGIMER, Department of | On Slide

Histopathology, Chandigarh

.

7

As against. Sr. No.1, Mr.S.8.Saini, Learned Counsel for OP No.1 -Dayanand Medial

: College, Ludhiana, states that Block has been submitted, but the Slide is not submitted.
p—— - .
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v As against Sr. No.2, Mr.5.5.5aini, Learned Counse! for OP No.1 -Dayanand Medicai
College, Ludhiana, submits one Sitde bearing number 595, 96/14. It is also mentioned in
the Stide CK595 96 6802/14 KANWALPREET. On the top of the Side, it is mentioned as §-

has seen the Slide. It is taken on record.
i . Thereafter, the Complainant has submitted that this is not her Slide.
As against Sr. No.3, Mr.5.5.5aini, Learned Counse] for OP No.1 -Dayanand Medical
. College, Ludhiana, states that it is not submitted.
/@ As against Sr. No.4, both the Parties have agreed that Block is submitted, Slide is
_not subrmitted.

As agaﬁnst Sr. No.5, both the Partics have agreed that it is rot submitted.

As against Sr. No.6, both the Parties have agrecd that Block is submitted, Slide is
not submitted. . .

As against Sr. No.7, both the Parties have agreed that Slide for Review is not

. submitted, .

As against Sr. No.8, both the Parties have agreed that Blocks are submitted, Slides
are not submitted.

As agalnst Sr. No.9, both the Parties have agreed that Slide is not submitted.

As against Sr, No.10, both the Parties have agreed that Slide is not submitted. . *

A Slide submitted by the Learned Counsel for the Respandent No.l - Dayanard
Medical College, Ludhiana, 1HC-CK&S100 number 595-596/14 is received with the
objections of both the Parties. Both the Parties have made the abjections on the yellow

- {:@ Envelope in which the said Slide is sealed in the presence of the bath the Parties. This has
heen done in Bench No.5 after the d'irections of the Hon’ble Bench 1o accept the said Slide.
Now, there arc 4 sealed envelopes with the undersigned.

The Report {s submitted before the Hon'ble Bench for kind perusal.

S (\(&J(“
(S.HANUMANTHA RAO)
JOINT HEGISTRAR

|
i 100.
The Complainant has refused to see the Slide. Learned Counsel for the Complainant
|
|
]
I
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75. The Commission had passed orders on 09.02.2022 that has taken -
notice of certain facts regarding the submission and collection of the blocks
and slides as directed earlier. The conténtions of the parties were noted. It
may be pointed out that the Complainant Dr. Kanwalpreet Kaur.tc->ok opjebtion
to the slide presented by the Opposite Party-Dayanand Medical College. The
objection waé taken through I.LA. No. 1157 of 2022 sﬁbmitted by an affidavit
sworn two days' earlier on 09.02.2022. " The objection narrated in
IA/1157/2022 filed by th'el Complainant/Appellant Dr. . Kaur ‘is extracted

hereinunder:
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BEFORE THE HON’BLE NATIONAL CONSUMER DISPUTES
“"REDRESSAL COMMISSION, NEW DELHI a

LA. NO. L&/zozz
IN
FIRST APPEAL NO. 476 OF 2019
IN THE MATTER OF:
KANWALPREET KAUR
....APPELLANT
VS. '
DAYANAND MEDICAL COLLEGE & ORS.
....RESPONDENT

" APPLICATION ON BEHALF OF THE_ APPELLANT LE.
EKANWALPREET KAUR THEREBY SEEKING APPROPRIATE

DIRECTIONS FROM THIS HON’'BLE COMMISSION PURSUANT TO

.SUBMISSION OF THE SLIDE(S) BY THE RESPONDENT NO. 1 L.E.

DAYANAND MEDICAL COLLEGE
MOST RESPECTFULLY SHOWETH:

1. That the present matter is pending adjudication before this

Hon'ble Commission and is next listed on 09.02.2022.

2. That this Hon’ble Court videlits order, dated 11.01.2022 has
dire;ted the complainant to deposit the slides and blocks,
which is to be sent ultimately to the AIIMS for its opinion so
as to facilitate this Hon’ble Commission in respect of the issue

in controversy.

3. That the complainant herein in compliance to the said order

‘dated 11.01.2022 has submitted its blocks and slides to the
Ld. Registry of this Hon’ble Commission and same was sealed

and kept with the Ld. Registry of this Hon’ble Commission.
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2.

4. Thereafter, the matter was taken up and heard on 01.02.2022,
wherein this Hon’ble Commission while dealing with a specific

request of the Respondent No. 1 i.e. Dayanand Medical college

—

to submit their-slide to the Ld. Registry was pleased to issue

1
‘direction to the Respondent to submit their slides to the Ld.

Registry on 09.02.2022. Pursuant to which the Respondents
,—”.’-—-‘———-—_
upbn witnessing the blocks and slides submitted by the

complainant before the Ld. Registry has also submitted slide }I ;///

o

purportedly in their possession..

7y S. That the present Application has been filed by the
Complainant in the captioned appeal thereby seeking
directions from this Hon’ble Commission in as much as the
sWy the Respondent No. 1 i.e. Dayanand

Medical College for the purpose of sending for opinion of the

AIIMS, shall be rejected and be not sent to AIIMS, for its

opinion on the ground that the Complainant/Applicant herein

is doubtful of the slide submitted by the Respondent No. 1.

N That the above said suspicion and doubtfulness is based upon
the foregoing facts, which are just and necessary at this stage

to be brought to the notice of this Hon'ble Commission.

6. That the' Respondents throughout their submissions before
the Hon'ble State Commission from period ru1;ming from year
2015 to 2019 have stated that they do not have ény sort of
material in the form of block/slides in their custody. For this
purpose, Applicant herein seeks to refer and rely upon

‘ following submissi(;ns of the Answcring Respondents at

different stages of the present case, which are as follows:-
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a. First Appeal dated 13.02.2016, which was filed by the
Answering Respondents.
Relevant extract is herewith annexed and marked as

ANNEXURFE A - 1.

b. Evidence Submission dated 07.04.2017, which was filed
by the Answering Respbndents.
Relevant extract is herewith annexed and marked as
ANNEXURE A -~ 2.
c. Written Submissions dated 12.03.2019, which was filed
by the Answering Respondents. |
N\ . Relevant extract is herewith annexed and marked as

ANNEXURE A -3..

7. In view of the stand taken by the answering respondent in all
the above-mentioned documents/ pleadings, it is submitted

that the slide submitted by the respondent No. 1 is highly

doubtful and therefore shall not be sent to the AIIMS for its
e —
opinion.

———t

8. That the Answering Reépondents all throughout the present
case have maintained a similar stand, of not possessing any
kind of block/slide with them. Therefore, for this reason alone
the slide submitted by the respondent ought to be rejected and

should not be sent to the AIIMS for its opinion.

9. That, even while arguing the matter before' the Ld. State
commission and upon being quizzed by the counsel of the
answering respondent, a similar stand was taken by the

answering respondent of not possessing any material/ slide/
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block etc. in respect of the case of the Complainant and

everything has been already handed over to the complainant. -

10. That the Applicant further seeks to refer and rely upon
the contents of the judgment/ order dated 31.08.2018 passed
by the Honble State Consumer Disputes Redressal
Commission, Punjab, Chandigarh, wherein at para 45, has
been recorded that the “Answering Respondents do not have
any material with respecl:t to the s]lides/ block in their
possession.

My " %45, It was, thus, contended that there are no guidelines

to retain slide, specimen, photograph or digital images by *

the laboratory in the case, where slide and specimen are
requested by the patient to be taken away for
second/ further opinion. The Pathologists of DMC followed
the standard guidelines and _issued_the material to the

.-f”'
" patient for obtaining the second opinion by keeping the

record relating to giving back the said diagnostic material
to the complainant. ....

49. ...

They pleaded that the complainant had taken the block
and slides ﬁway from them on 05.08.2014 and
elsewhere the block and slides were shown or sent is not
known to them and due to non-a'uailability of block with
them, they could not give these features. Their stand is

that the su;jery of the complainant was not conducted ]

only on the basis of their report because she took the
entire material of block and slides from them so that she

could take second opinion-from elsewhere.”

Copy of the judgment dated 31.08.2018 is attached

herewith and marked as ANNEXURE A - 4.
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11. Thus, the submission of the Respondent No. 1 came to
the utter shock for the Applicant whérein they sought to place
on record the slide in their possession, which otherwise has
been refused by the respondent all throughout the present-

proceedings.

12. Further, it is the case of the Applicant that no
authenticity and validity can be attributed to this new fact of

submitting block/slide after 8 years of span.

\ 13. It appears from the facts and developmenfs of the
present case that the respondent while taking leave fmﬁn this
Honble Court to submit the slide in their possession and its
cohsequent submission to the; Ld. Registry is trying to mislead
and manipulate the outcome of this. Hon’ble Court thereby
trying to get an opinion from AIIMS on a manipulated/
adulterated slide in their possession, under the garb of the

orders of this Hon'ble Commission.

14. That the Applicant herein is apprehensive that the
Respéndents by their acts are trying to deviate the present
proceedings and its outcome to the prejudice of the

complainant appellant.

15. °  That the present application is bona fide and in the
interest justice. That grave and irreparable loss and injury will
be caused to the Applicant if the present Application is not

allowed and the purported slide handed over by the
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respondent is not withheld then same may prejudice the

Applicant.

16. - That the contentions, averments and submissions in the
preceding paras of the present Application are without
prejudice to one another. The Applicant further craves to leave
to raise -further contentions if soﬁe more new facts are brought

to the light.
PRAYER

In the light of above facts and circumstances, the Applicant herein

humbly prays that this Hon’ble Court may be pleased to:

(a) Allow the present application thereby issuing direction in as

much as the slides and blocks submitted 'by the Applicant

shall not be sent to the AIIMS in terms of the order dated

11.01.2022 passed by this Hon'ble Commissiqn;

(b) Pass any other order as may deem fit

- THROUGH

qu\)/w,wﬂz _
‘ G & ASSOCIATES
co L FOR THE PETITIONER

C - 14, LOWER GROUND FLOOR
CHIRAG ENCLAVE

GREATER KAILASH -1,

NEW DELHI - 110048,

PHONE NO. 011 - 40567342
EMAIL: rrg.rrgassociates@gmail.com

DATE; oﬂ'DQ_lQOQ—-Q—— .

prace: MWD g/of'

.

' '

A v
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76. This Commission passed orders on 09.02.2022 to the following effect:

“1. Today this matter was placed before the Registrar to receive the
material in pursuance to Order dated-11.01.2022. Accordingly, the Jt. Registrar
Mr. S. Hanumantha Rao has received the items (blocks and slides in sealed
cover) and prepared the list. He brought it before the Bench at 3.30 p.m. for
further directions. The parties/their Counsel are also present.

2. To seek an expert medical board opinion (Histopathology Review) from AIIMS,
vide Order dated 11.01.2022, we have specifically asked the Complainant to
fumish the H & E slides and blocks as detailed in the table/chart. _

3. Today the Complainant submits that the one H & E slide No.14-6802
issued by DMC is not with her, but paraffin block of the same primary
lesion (biopsy of mole) is available and handed over to the Joint Registrar.
She submitted that slides may be prepared from the said block for further
opinion.

‘4. On a query from the bench about the availability of H & E stained slides from
different laboratories wherein she took opinion from 4 centers by sending the
paraffin block. She submits, the slides may be available with the concerned
laboratories, but they are not issuing the slides for want of their record.

5. It is evident from the record that the Complainant took Histopath opinion on
the basis of said paraffin block from different centers in India as listed below.
Certainly, H & E slides were prepared from said paraffin block at the following
centres: '

(1) SRL Diagnostic Laboratories, Mumbai (Path. No.14 W-13144)

(2) Oncopath Diagnostic, Pune (HP No.S14-1385),

(3) Tata Memorial Centre, Mumbai,

(4) The slide which was reviewed at PGIMER, Chandigarh on 27.12.2014 &
03.01.2015.

6. The Complainant shall file the H & E slides from the above centers. For easy
facilitation, we direct those labs/centers shall issue the H & E slide(s) of the
patient Ms. Kanwalpreet Kaur at the earliest within 8 days from her requisition.

7. The Patho/ogists/' Chief Administrator of concerned laboratories shall certify
the correctness of H & E slides . One IHC slide of DMC was handed over to the

Joint Registrar by the Pathologist of DMC. The Complainant and her Counsel

have serious objection to take the said slide on record.

8. The Joint Registrar is directed to preserve. all the items (slides/blocks) -

properly in the sealed cover as per list maintained by him.

9. Four weeks’ time is granted to the Complainant to produce all the available H
& E slides as mentioned above.

10. List on 14.03.2022 at 11 a.m. before the Registrar for the compliance
and then before the bench at 2 p.m. for further direction.”
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77. As noted above the Appeals were listed for verification and for
production of the slides by the Complainant before the Registrar. On

14.03.2022, the following proceedings were drawn before the Registrar:

“The Hon'ble National Commission, vide its order dt.09.02.2022 had
granted four weeks' time to the complainant-Ms. Kanwalpreet Kaur, to produce
all the available H& E slides, before this Commission.

Vide the said order, it was also directed to list the appeals on 14.03. 2022
at 11 am before the Registrar for the compliance and then before the Bench at 2
pm for further direction.

Proceedings before the Registrar usually, commence at 11 am, and it is
already 12.25 pm. Neither the appellant in FA/476/2019, Ms. Kanwalpreet Kaur,
nor any counsel on her behalf has put in appearance before the Registrar.

‘However, the staff of the Registry was sent to her, to put in a word to the
appellant Ms. Kanwalpreet Kaur, who was sitting in Hon'ble Bench No.5 at that
time, to appear before the Registrar, but she has stated that she has some other
matter in the said Bench and did not appear before the Registrar.

On enquiry, it is confirmed from the Assistant Registrar (FA Section), that no
H & Eslides were either produced before her or before the Registry.

Further, the Registry has reported that in FA/479/2019 (item No.2), the
Ld.Counsel for the appellant has filed an. application bearing number
(A/1951/2022 seeking appropriate directions from this Commission to the
respondent No.1 i.e. Ms. Kanwalpreet Kaur to produce the original block and
slide bearing nos. 14-6802.

List the matters before the appropriate Hon'ble Bench, today
(14.03.2022) at 2 p.m. in terms of the order dt.09.02.2022, for further directions.

Later on Mr. Shikhar Upadhyay, Advocate for Ms. Kanwalpreet Kaur put
in appearance and he has been apprised of today's proceedings.”

78. The Opposite Party/Appellant-Dayanand Medical College and other
Doctors filed |.A. N6.2399 of 2022 alleging inconsistent and incorrect stands
taken by the Complainant and also clearly doubting the submission of the
blocks and slides by her. It was also stated in the said application that Dr.
Kanwalpreet Kaur be directed to submit the original slides bearing no.S-
26530/14 and 6802/14 on the basis of which the original diagnosis of
| malignant melanoma was made. A direction was also sought for submission
of slide number 3157 as well as the slide on the basis whereof Dr. Uma Nahar

gave her opinion. The prayer was to allow the physical verification of each

-
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and every slide submitted by the Complainant/Appellant. The contents of | A.

No.2399 of 2022 are reproduced as under:

1

' BEFORE THE HON'BLE NATIONAL CONSUMER DISPUTES
" . - REDRESSAL COMMISSION, NEW DELHI

L.A. NO. /2022
IN
FIRST APPEAL NO. 476 OF 2019

)
&
i
s

. IN THE MATTER OF:

_ KANWALPREET KAUR —— APPELLANT
v VERSUS :
DAYANAND MEDICAL COLLEGE & HOSPITAL AND ORS,
..... RESPONDENTS
Application on behalf of the Respondents no, 5, 6 and 7 raising

appellant on 14/03/2022 before this Hon’ble Commission

-And
Al for initiatin a te in he
appellant/co an r for kin Ise
sta nt_and n tal se inconsi an
/| mmijssion, which not only calls for :
i stern_action_agqainst _her but also _makes her complaint not '

sustainable as same the original

be dismissed al ng | he nsweri
e nts in First | no. 479 of 2019

Respectfully showeth:

1. That the Respondents are constrained to prefer the present first
appeal bearing F.A. No. 479/2019 challenging the Impugned order
dated 31/08/2018 passed by the Hon'ble State Consumer Disputes
Redressal Commission, Punjab, in consumer complaint no. 10/2015.
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Q.

That all the facts stated in the first appeal no. 479 of 2019 by the
respondents are in detall and the same are not repeated herein for
the sake of brevity. The Respondents crave leave and permission of
this Hon'ble Commission to refer and rely upon the contents of the
appeal at the time of hearing of the present application of the
Respondents. .

That the present Appeal is pending adjudication before this Hon'ble
Commission and is fisted for 06/04/2022 alongwith first appeal no.
479/2019 and the other appeals filed by the other Opposite Parties,
for further directions In this matter.

That it is humbly submitted that after hearing the arguments of the
parties, this Hon'ble Commisslon vide order dated 23/12/2021 was
pleased to reserve the matter for order. Thereafter the order was
pronounced by this Hon'ble Commission on 11/01/2022, whereby
this Hon'ble Commission has sought opinion from the medical board
of experts from All India Institute of Medical Sciences (AIIMS)
consisting of spedalists in Oncology, Department of Pathology
(Surgical Pathology Division) and related branches to review all HPE
Slides (H&E and IHC Slides) of the first biopsy no. 14-6802 of DMC
& H and the blocks and slides from the surgical épecimen (wide
excision and the lymph nodes l.e. pathology no. 14W-12120 of SRL
Diagnostics).

That the Appellant Kanwalpreet Kaur in compliance of the said order
dated 11/01/2022 subﬁi&ed the blocks and slides prepared from the
surgical specimen (wE_e_x’cszQn_and thé lymph ,nbdes i.e. p@_gology
no. 14W-12120 of SRL Diagnostics), before the Ld. Registrar of this
Honble Commission and the same were sealed and kept with the
Ld. Registrar of this Hon'ble Commission. In addition to the above
slides and blocks the appellant Kanwalpreet Kaur also submitted a
block purported to be prepared from the first b‘Iopsyv by DMC & H,
which is beaﬁng some different number and in diferent box. The'
original block prepared by DMC & H was bearing no. 14-6802 and
the same number is also m_enfioned ‘by’—t;e _diﬁérent laboratories in
thelr histopathology reports and due to this reason the respondents

-

|
|
|

{
ed
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e ' 3
strongly objected the authenticity of the said block and raised the _
objections before the Ld. Registrar as well as this Hon'ble o
Commission on 09/02/2022., ' "'

6. That the appellant Kanwalpreet Kaur purposely withheld the original
slide no. 14-6802 prepared from the first biopsy by DMC & H from
this Hon’ble Commission Inspite of admitting the same in her
possessnon before thus Hon’ble_Cc_:mmlg»sm on 23/12/2021 and at
the same nmm demed the avall‘a'bihty pf ;e? plopk and submitted -
before this Hon'ble Commission that the block had finished as a
number of laboratories cut the slides from the said block and
presently she is not having any block with her.

7. That not only this the appellant Kanwalpreet Kaur at the first
instance withheld all other slides of different laboratories and
submitted only one block before this Honble Commission on
09/02/2022 purported to be belonging to her first blopsy. This fact
was brought to the notice of this Hon'ble Commission by the Ld. ‘
Registrar of this Hon'ble Commission on 09/02/2022 and the ld.
Registrar also brought to the notice of this Hon'ble Commission that
the appellant has not fully complied with the order dated
11/01/2022 passed by this Hon'ble Commission. Upon which this
Hon'ble Commission vide order dated 09/02/2022 again directed the
appellant to submit H & E Slide alongwith certificates of the said
laboratory certifying the correctness of the H & E Slide and further '
directed to list this matter on 14/03/2022 at 11:00 AM before the
Ld. Registrar for compliance of the order and then list this matter
before the Hon'ble Bench at 2:00 PM for further direction.

8. Thatin compliance to the order dated 09/02/2022 the appellant was
required to appear before the Ld. Registrar of this Honble
Commission on 14/03/2022 at 11:00 AM. But the appellant dearly '
refused to appear before the Ld. Registrar of this Honble
Commission inspite of sending the messengers by the Ld. Registrar.'
Thus the appellant has defied the order of thls Hon'ble Commission
and did not submit any slide before the Ld. Registrar only with
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malafide intention to avoid the physical verification of the said slides

by the respondents before Ld. Registrar.

That however the appeliant submitted five H & E slides, two IHC
slides and one digital slide in the shape of CD before this Hon'ble
Commission on 14/03/2022 and the respondents raised serious
objections before thls Honble Commission on 14/03/2022 and for
proper adjudicaﬁoh of the objections raised by the respondents, this
Honble Commission directed the respondents to submit their
objections within seven days, vide order dated 14/03/2022 and in
compliance of the order dated 14/03/2022 the respondents are
submitting the following objections with regard to the H & E slides
submitted by the appeliant: '

A. That the Appellant on specific query of this Honble
Commission on 09/02/2022, categorically stated before this
Hon'ble Commission that the slides In.question may be
available with the concerned laboratories, but they are not
issuing the slides for want of their record. The answer to the
query raised by this Honble Commission to the appellant was
recorded in para no. 4 of the order dated 09/02/2022. The

submission of the appellant before this Hon'ble Commission _

on 09/02/2022 was totally wrong, which is now also proved
from the certificates issued by the different laboratories which
says that the slides In questuon were issued to the appellant
by those laboratories far back in the year of 2014 and 2015
and inspite of having those slides with the appellant, she

made a false statement before this Hon'ble Commission.

B. That in the present case two laboratories i.e. DMC & H and
Post Graduate Institute of Medical Education & Research
(PGIMER) vide their reports dated 02/08/2014 and
27/12/2014 respectively opined that the appellant is suffering
from malignant melanoma on the basls of two slides i.e. slide
no. 6802/2014 prepared by DMC & H and slide no.
26530/2014 submitted by the appellant before Post Graduate
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D.
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F.

5

Institute of Medical Education & Research (PGIMER) but the

appellant withheld both the slides i.e. 6802/2014 and

26530/2014 only with malafide intention to avoid the true and

correct oplnion.

‘That a number of siides were in possession of the appellant
since the year of 2014 and 2015 and if she can keep the cther

8 slides In safe condition, how she can lose only two slides on
the basis of which the exact opinion of malignant melanoma
was given by the five doctors of two different iaboratories i.e.
DMC & H and PGIMER.

That in table at page no. 2 of the application, the appellant
with sole intention to mislead this Hon'ble Commission, under
the heading reporting diagnosis alleging that the Oncopath
Diagnostic Lab Pune made dlagnosis as Compound Naevus. It
Is crystal clear from report dated 23/10/2014 of the said
laboratory that the said laboratory made the diagnosis as

compound naevus with marked atypia, which Is tota[ly'

~———

different than the diagnosis alleged by the appellant.

That according to the email received by the respondents from
Oncopath Diagnostic Laboratory, the said laboratory issued
the slide to the appellant on 23/10/2014. A true copy of the
emall received by the respondents received from the said
laboratory is annexed as Annexure-A. However in the
certificate submitted by the appellant no correctness of the
slide, which is now submitted by the appellant before this
Hon'ble Commission is certified except merely mentioning the
number as per their record.

That Tata Memorial Centre in its certificate dated 18/02/2022
clearly stated that the slide was issued to the appellant on
22/12/2014 but in the said certificate there is nothing with
regard to the authenticity of the slide submitted by the

i
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appellant before this Honble Commission on 14/03/2022,
Further the slide was Issued to the appelfant on 22/12/2014
and the certificate issued to the appellant by Tata Memorial
Centre on 18/02/2022 without the physical examination of the
slide. ‘

That as per letter no. Histo 000441 dated 05/03/2022 of Head
of Histopathology Department of Post Graduate Institute of
Medical Education & Research, Chandigarh, this laboratory as
per its record Issued two slides bearing no. S-26530/2014 and
S-25788/2014 to the appellant on her request on 02/01/i015
as permitted by Professor Nandita Kakkar. But the appellant
with malafide intention withheld the slide bearing no. S-
26530/2014 and submitted only one slide bearing no. S-
25788/2014 before this Hon'ble Commission on 14/03/202{;\“
true copy of the letter dated 05/03/2022 is annexed herewith

.as Annexure-B. It is further submitted that the slide bearing

no. 5-26530/2014 is the same slide on the basis of which Post
Graduate Institute of Medical Education & Research,
Chandigarh made the final diagnosis of the appellant as
malignant melanoma and thus concealing the said slide by the
appellant is totally malafide and is just to avoid the true:ani‘i
correct opinion. It Is further submitted that in order dated .
11/01/2022 ar;d 09/02/2022 the appellant was specifically
asked to submit the slide bearing no. S-2653Q/2014Me
appellant withheld the sald slide intentionally_by_defying the
orders passed by this Hon'ble Commission.

That when on 14/03/2022 this Hon'ble Commission raised
query to the appellant as to from where she prépared the
slide no. 25788/2014, which is now being submitted by the
appellant before this Honble Commission, the appeliant
submitted before this Hon'ble Commission that the same was
prepared by her friend and submitted the same to PGIMER—fS;—
opinion, which clearly raises the suspicion with regard to the
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authenticity of the slide no. 25788/2014. No number of slide is
mentioned in the report dated 05/12/2014 of PGIMER and In
the sald report the slide was unlabelled when it was submitted

to PGIMER on 0?/?2/2014. Further the authenticity of the said .

slide is also doubtful as the appellant failed to disclose before
this_Honble Commission_from which block the siide In
question waswprepa'red and why the original block frorh which
the slide in question purported to be_cut, not submitted
directly to PGIMER for cutting the slide and to give the

~opinion. Further the authenticity of the sald slide is also

éoubtful from the fact that none of the laboratory diagnosis
the case of appellant as oompoimd naevus except the report
dated 05/12/2014 issued by PGIMER, which is totally different
from the ropIAnion of all other laboratories. It is further
submitted that no authenticity certificate as directed by this
Honble Commission vide order dated 09/02/2022 submitted

by the appellant before this Hon'ble Commission and thus on

this account also the authenticity of the said slide is totally
doubtful.

That the appellant submitted a digital slide in the shape of CD
before this Hon'ble Commission on 14/03/2022, which is an
electronic evidence and any type of electronic evidence cannot

be accepted and taken on record without furnishing the
certificate under section 65-B of the Indlan Evidence Act,
1872, which is to be furnished by the person who prepared
the said electronlc evidence/document.

That it reveals from the report dated 11/10/2014 given by .

Pathology Consultancy Services that the digital slide was
prefpared from the ofiginal slide bearing no. 3157/2014 as the
same number i.e, Lab No.: PCS/H-2014-3157 received on
09/10/2014 but the appellant did not submit the original slide

no. 3157/2014 before this Hon'ble Commission and it further
reveals from the emall dated 8/10/2014 that the glass slide

e R A A R N I
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was scanned and digital slide was prepared at Pathology
Consultancy Services, Nolda and the said laboratory sent back
the glass slide to the appellant through courier. But inspite of
receiving the glass slide no. 3157/2014 from the Pathblogy
Consultancy Services the appellant withheld the said slide

o

from this Honble Commission only with intention to avoid the
true and correct opinion.

K. That it is further submitted that the emails dated 08/10/2014
and 10/10/2014 sent by Pathology Consultancy Services
cannot be treated as authenticity certificate of the alleged
digital slide as in none of the emall the slide number is
mentioned.

L.  That the appellant with sole intention to mislead this Hon'ble
Commission at page no. 5 of the interim application used the
report of Ld. Joint Registrar as authenticity certificate, which .
cannot be treated as the authenticity of block no. S14-1385 In
any manner whatsoever and the compliance of order dated
09/02/2022 requiring the authenﬁclty certificate of each
laboratory. .

M. That as pef letter of Head of Histopathology Department of
PGIMER which is annexed as Annexure-B with these
objections, two slides bearing no. S-26530/2014 and S-
25788/2014 were issued to the appellant by PGIMER on
02/01/2015. Whereas Dr. Uma Nahar of the same laboratory
gave her opinion on 03/01/2015. If all 'the slides were issued
to the appellant on 02/01/2015 by PGIMER then on basls of
which slide Dr. Uma Nahar gave her opinion on 03/01/2015.
This fact dearly establishes that there 1s some other slide !
which is used by Dr. Uma Nahar for her opinion but the said
slide has been totally concealed by the appellant.

. 10. That the appellant is misleading this Hon'ble Commission by
frequently changing her statements with the sole intention that the

— -
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true and correct opinion should not come on record before this
Hon'ble Commission.

11. That the respondents bonafidely filed the present objections in
compliance of order dated 14/03/2022 In the interest of justice and
the respondents will suffer irreparable loss and injury, which cannot
be compensated by any means if the application of the respondents
is not allowed and the appellant is not directed to submit the original
slides bearing no. 3157/2014, 26530/2014 and 6802/2014. Since
there is no authenticity of the slide no. 5-25788/2014, which
according to the own statement of the appellant was prepared
outside by her own friend, the same slide should not be sent for
expert opinion to AIIMS,

12. That further it will be great prejudice to the respondents if they are

~t

| . hot allowed to physically verify each and every slide submitt_e__d\ b_);

, the” appellant before this Honble Commission and thus It is

warranted that the respondents be allowed to physically verify each

and every slide before this Hon'ble Commission before sending the
same for opinion to AIIMS,

PRAYER
In view of the above submissions made by the Respondents, the
Respondents réspectfully prays that this Hon'ble Commission may be
please to:

A. The Application of the Respondents be allowed in the interest of
justice;

B.  The Appeliant be directed to submit the original slides bearing no. S-
26530/2014 and 6802/2014 on the basis of which originally
diagnosis of malignant melanoma was made;

C.  The Appellant be also directed to submit the slide no. 3157/2014
from which the digital slide was prepared by the Pathology
Consultancy Services;

-~
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In addition to the above slides, the Appellant be also be directed to
produce the slide on basis of which Dr. Uma Nahar gave her opinion
vide report dated 03/01/2015;

The Respondents be allowed to physically verify each and every
slide submitted by the Appellant before this Hon'ble Commission;

An appropriate action be initiated against the appellant/complainant
Kanwalpreet Kaur for making false statement and taking totally false
and Inconsistent stand and pleas before this Hon'ble Commission,
which not only calls for stern action against her but also makes her
complaint not sustainable and as consequences of .the same the
original complaint of the complainant Kanwalpreet Kaur and her
appeal be dismissed by allowing the appeal of the answering
respondents who are appellants in First Appeal no. 479 of 2019;

Pass such other and further orders as this Hon'ble Commission
deems fit In the facts and drcumstances of the present case.

/

RITESH KHARE
Advocate for Respondent No. 5 to 7
Office at B-165, Ground Floor,
Jangpura-B, New Delhi-110014
Mobile No. 8130136366

Email: adv.ritesh@gmail.com

Place: New Delhi
Date: 22.03.2022
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79. Silmultaneouslky, a reply was filed by the Opposite Party-Dayanand
Medicél College and Others td the LLA. No:1157 of 2022 filed ‘by the Dr.
Kanwalpreet Kaur objecting to the same and also detailing the facts with
regard to the transmission of the blocks and slides aIIegfng that she had
intentionally and purposely not produced the originél slide no.6802 and
original bIock prepared by DMC from the first biopsy. The reply filéd by the

Dayanand Medical College and the Doctors to the Application of the

.Complainant-Dr. Kanwalpreet Kaur is extracted hereinunder:
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BEFORE THE HON’BLE NATIONAL CONSUMER DISPUTES
REDRESSAL COMMISSION, NEW DELHI

LA. NO. 1157/2022
IN
FIRST APPEAL NO. 476 OF 2019
IN THE MATTER OF:

KANWALPREET KAUR ...APPELLANT

VERSUS

DAYANAND MEDICAL COLLEGE & HOSPITAL AND ORS.
..... RESPONDENTS

Reply_on hehalf of the Respondents No. 1, 5 to 8 to the

Application filed by the Appellant Kanwalpreet Kaur_In_the
preseni case

Respectfully showeth:
Preliminary Submissions:

1.  That the answering Respondents are constrained to prefer the first
appeal bearing F.A. No. 479/2019 challenging the impugned order
dated 31/08/2018 passed by the Hon'ble State Consumer Disputes
Redressal Commission, Punjab, in consumer compiaint no. 10/2015.

2.  That all the facts stated in the first appeal no. 479 of 2019 by the
respondents are in detail and the same are not repeated hereirs for
the sake of brevity. The answering respondents craves leave and
permission of this Hon'ble Commission to refer and rely upon the
contents of the appeal at the time of hearing the application filed oy
the appellant.

3, That the present appeal is pending adjudication before this Honble
Commission and is listed for 06/04/2022 alongwith first appeai no.

! 479/2019 and the appeals filed by the other opposite parties, for
further directions In this matter.
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4. Thatitis humbiy submitted that after hearing the arguments of the
parties, this Hon'ble Commission vide order dated 23/12/2021 was
pleased to reserve the matter for order. Thereafter the order was
pronounced by this Hon'ble Commission on 11/01/2022 whereby this
Honble Commission has sought opinion from the medical board of
experts from All India Institute of Medical Sclences (AIIMS)
consisting of specialists in Oncology, Department of Pathoiogy

(Surgical Pathology Division) and related branches to review all HPE
Slides (H&E and IHC Slides) of the first biopsy no. 14-6802 of DMC
& H and the blocks and slides from the surgical specimen (wide
excision and the lymph nodes i.e. pathology no: 14W-12120 of SRL
Diagnostics).

5.  That the appellant Kanwalpreet Kaur In compliance to the said order
dated 11/01/2022 submitted the blocks and slides prepared from the
surgical specimen (wide excision and the lymph nodes i.e. pathology
no. 14W-12120 of SRL Diagnostics), before the Ld. Registrar of this
Hon'ble Commission on 09/02/2022 and the same were sealed and
kept with the Ld. Registrar of this Hon'ble Commission.- In addition
to the above slides and blocks, the appellant Kanwalpreet Kaur also
submitted a block purported to be prepared from the first biopsy by
DMC & H, which is bearing some different number and in different
box. The original block prepared by DMC & H was bearing no. 14-
6802 and the same number Is also mentioned by the different
laboratories in their.histopamology reports and due to this reason
the answering respondents strongly objected the authenticity of the
said block and raised the objections before the Ld. Registrar as well
as this Hon'ble Commission on 09/02/2022.

6. That the appellant Kanwalpreet Kaur purposely withheld the original
glide no. 14-6802 prepared frbm the first biopsy by DMC & H, from
this HonDle Commission Inspite of admitting the same In her
possession before this Honble Commission on 23/12/2021 and at
the same time she denied thé availability of the block and submitted
before this Honble Commission that the block had finished as 8
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number of laboratories cut the slides from the sald block and
presently she Is not having any block with her.

7.  That on 15/12/2021 the answering respondents made a specific
submission before this Hon’ble Commission that at this stage the
slides and the block on 'the basls of which the report dated
02/08/2014 was given by DMC & H and the slides and blocks
prepared from the subsequent surgery specimen (wide excision and
lymph nodes) may be sent by this Hon'ble Commission for further
opinion of an expert to decide the controversy in the present case
and the appellant Kanwalpreet ‘Kaur strongly objected the said
submission of the answering respondents on the ground that she is
not having any block, which was handed over to her by DMC & H on
28/08/2014 and further submitted that the séid block had finished
as a number of laboratorles prepared the slides by cutting the said
block and at present she Is not having any block bearing no. 14-
6802 with her, which.was prepared from the first biopsy and handed
over to her by DMC & H. However at that time the appellant
Kanwalpreet Kaur clearly admi&ed before this Hon'ble Commission
that she is having only the siide no. 14-6802 prepared from first
biopsy and handed over to her on 05/08/2014 by DMC & H. The
similar stand was also taken by the appellant on 23/12/2021 when
the arguments in the present case were concluded.

8. That keeping in view the standl taken by the appellant Kanwalpreet
Kaur, this Hon'ble Commission vide Its order dated 11/01/2022
directed the appellant Kanwalpreet Kaur vide para no. 7 of the order
dated 11/01/2022 to produce the slides (H & E, IHC) of Surg. Path.
No. 14-6802, listed at serial _r;m. 1, 2, 3, 4, 6 and 8 of the table
mentioned In para no. 4 of ‘the sald order and she was further
directed to produce aii H &: E Slides and paraffin blocks of the
'subsequent surgical resected specimen, which was repaved by SRL
Diagnostics-Ref Path No:14W§12120‘

9. That vide order dated 11/0172022 the appellant Kanwalpreet Kaur
was never directed to produce the block prepared by DMC & H from
}
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the first biopsy bearing no. 14-6802. Rather the appellant was
directed to produce the original slide of first biopsy bearing biopsy
no. 14-6802, in view of her stand taken before this Hon'ble
Commission,

10. That however on 09/02/2022, the appellant Kanwalpreet Kaur
changed her entire stand which was taken by her on 15/12/2021
and 23/12/2021 befo;e this Hon'ble Commission and submitted one
block with different number and different box purportedly issued by
DMC & H without any authenticity certificate of any laboratory and
further wrongly submitted before this Hon'ble Commission that she
jost the original slide no. 14-6802 prepared from first biopsy and
handed over to her on 05/08/2014 by DMC & H.

11. That the appellant Kanwalpreet Kaur intentionally and purposely not
produced the original slide no. 14-6802 and the oflglnal block no.
14-6802 prepared by DMC & H from the first biopsy, so that the
correct and actual opinion should not come on record. Not only this,
the appellant Kanwalpreet Kaur at the first Instance also withheld
the slides of the other laboratories. Thus the appellant only with
malafide intention objecting the IHC marker slide produced by the
answering respondents before this Hon'ble Commission, so that no

- slide pertaining to the first biopsy. should come on record. With this
sole intention she also withheld the slides of first blopsy on the basis
of which the answering respondents as well as Post Graduate
Institute of Medical Education & Research (PGIMER), Chandigarh
opined that the appellant was suffering from malignant melanoma.

12. That the malafide intention of the appeliant was reflected firstly
when she did not approach the answering respondents to collect the
IHC marker slide and secondly when she intentionally failed to
respond to the IA No. 649 of 2022 filed by the answering
respondents for issuance of directions to the appellant to collect the
sald slide from the answering respondents at her convenience and
submit accordingly. This Intérim Application was decided by this
Hon'ble Commission vide order dated 01/02/2022 and at the time of

i
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15.

5

hearing of the said interim application, the appellant never raised
any objection with regard to the IHC marker slide. Vide order dated
01/02/2022 this Hon’ble Commission instead of directing the
appellant to collect the said slide from the answering respondents
and to submit the same before this Hon'ble Commission, directed
the answering respondent to bring the said slide on 09/02/2022 and
submit before the Registrar with due acknowledgement.

That the present application filed by the appellant objecting the HC

marker slide submitted before this Hon'ble Commission by the

answering respondents is merely an abuse of the process of law and

is also amount to misrepresentation of facts and Is the resuit of

concocted story of the appellant framed by her with malafide

intention to keep the material (block and slides) away from this

Honble Commission on the basis of which the answering

respondents as well as Post Graduate Institute of Medical Education
& Research (PGIMER), Chandigarh gave their opinion.

That the slide in question Is pertaining to the two markers done by
the answering respondents and the answering respondents gave
their report on 07/08/2014 with respect to two markers i.e. S-100
and Cytokeratin. The said slide was prepared from the original block
no. 6802/2014, which is clearly indicated on the report dated
07/08/2014 given by the answering respondents and thus
questioning the authenticity of the sald slide Is totally meaningiess

when on the basis of the said slide the answering respondents
already gave their opinion vide report dated 07/08/2014 with regard
to the two markers carried out by them in thelr hospital.

That the appeliant has not approached this Hon'ble Commission with
clean hands and mislead this Hon'ble Commission by twisting the
actual facts of the case by frequently changing her own stand before
this Hon’ble Commission.

Reply on metrits:

FA Nos. 476_479_664_1637_1639 of 2019

S

Page | 134



- 4 6

1. That the objection raised by the appellant herein questioning the
authenticity of the IHC Marker Slide submitted by the answering
respondents before the Ld. Registrar on 09/02/2022 on the ground
that It was the stand of the answering respondents that they have
no material with them as submitted in the first appeal dated
13/02/2016 filed by the answering respondents before this Hon'ble
Commission. In this regard it is submitted that the answering
respondents filed their first appeal before this Hon'ble Commission in
the month of March 2019 against the impugned order passed by the
Hon'ble State Consumer Disputes Redressal Commission,
Chandigarh on 31/08/2018. Since the impugned order was passed
by the Hon'ble State Commission on 31/08/2018, the question of
filing the first appeal on 13/02/2016 by the answering respondents
does not arlse at all. No appeal can be flied against the non-existing
order. ’

2. That before the Honble State Commission as well as this Hon'ble
Commission it is the stand of theAanswering respondents that they
were not having the original slide and the block, which were issued
to the appellant on 05/08/2014 and 28/08/2014 respectively and as
such it was not possible for the answering respondents to give the
complete report. The answering respondents were having only one
slide of IHC Markers i.e. S-100 and Cytokeratin with them and on
the basis of marker slide the complete report cannot be given. To
give the complete report the original slide as well as the block are
required. To prove this fact the answering respondents submitted
the medical literature l.e. American Journal of Dermatopathology,
36(9): 757, September 2014. Copy of which is also appended with
the First Appeal No. 479/2019 filed by the answering respondents
before this Hon'ble Gommission as Annexure P-22.

3. That the answering'respondents even In ground no. 2 of the First
Appeal clearly submitted that the appellant came to the hospital of
the answering respondents on 04/08/2014 and on 04/08/2014 the
histopathology report dated 02/08/2014 was supplied to her and she
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was further informed about the necessity of four markers out of
: ' which two markers namely S-100 and Cytokeratin (CK) were to be
carried out in the hospital of the answering respondents and the
other two markers namely HMB-45 (IHC) and Melan-A are to be

carried out by outside laboratory. The appellant deposited the
charges of all four markers on 04/08/2014 vide receipt no. 2014-
: 619102. On deposit of the charges of all four markers, the
i answering respondents prepared slide for two markers l.e. S-100
; and Cytokeratin in DMC & Hospital on 05/08/2014 and sent the
remaining block to SRL Diagnostic Laboratory, Bombay through the
local centre of the said laboratory for carrying out the other two
markers i.e. HMB-45 and Melan-A, On 05/08/2014 the appellant

submitted an application for issuance of the slide and block for

second opinion and upon recelpt of such request of the appellant |
the original slide no. 14-6802 prepared by the answering
respondents for histopathological examination was handed over to
the appellant on 05/08/2014. The answering respondents cut
section from the original block for carrying out two markers to be
done at the respondent’s hospital and after cutting the said section,
the block was sent to SRL Diagnostic Laboratory, which was
received back by the.answering respondents on 27/08/2014 and the
same was handed over to the appellant on 28/08/2014. It is further
} submitted in ground no. 2 that the findings of the Honble State
Commission to the effect that the appellants were having three
slides with them and these slides were more than enough to narrate
about the stage and features of cancer are wrong and against the
facts as It is the admitted case of the appellant that she took away
the main slide from the answering respondents on 05/08/2014. It is
further submitted that from the IHC Slide, stage and features of the
cancer cannot be given. For the purpose of staging multiple sections
are required to be cut from the block, which was not available with
the answering respondents after 05/08/2014 as the same was lying
with the SRL Diagnostic Laboratory till 27/08/2014. 1t is further
pleaded in ground no. 2 of the appeal filed by the answering

o mea -
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respondents that from the slide of IHC markers, the staging of the

melanoma cannot be given as observed in American Journal of

Dermatopathology (Annexure p-22).

Thus from the above ground, it can be clearly observed that
since the very beginning it was the case of the appellant that they
are having one slide of IHC markers i.e. S-100 and Cytokeratin (CK)
and as per the available medical literature the staging and features
of the cancer cannot be given as observed In Annexure P-22.
Therefore the objection raised by:the appellant with regard to the
possession of the marker slide with the answering respondent is

totally wrong and baséless. . ;

- em e = ——

4. That the appellant h.as not' attached the complete: annexures and
" annexed only the extract of the documents suitable to her. For the
correct appralsal of the facts the complete document is required to
be submitted.

5. That the objection raised by the appellant with regard to IHC marker
“glide submitted by the answering ,resriondents before this Honble
Commission on 09/02/2022 is also baseless on the ground that on

one hand the gppellant saying that after 05/08/2014 the answering
respondents were not having any material i.e. block and stide of the

first biopsy, but on the other hand it is the case of the appellant that

the report of two markers i.e. $-100 and Cytokeratin (CK) was given

| by the answering respondents on 07/08/2014. If after 05/08/2014
the answering respondents were not having any material with

regard to the first biopsy then how it was possible for the answering -
respondents to give their opinion with regard to the above said two \
markers on 07/08/2014. Thus the report dated 07/08/2014 given by
the answering respondents )itself falsify the objection of the

appellant,

6. That the appellant through thé present Interim Application trying to
deviate the proceedings of the present case and Intending that the
correct and true opinion shouid not come on record and thus she Is

-
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misleading this Hon’ble Commission by twisting the facts suitable to

her.

That the submissions made by the answering respondents through
the present reply are°without prejudice and further craves the leave
of this Hon'ble Commission to raise further contention at the time of
deciding the present Interim Application if new twisted facts are
brought by the appellant before this Hon'ble Commission.

PRAYER

In view of the above submissions made by the answering respondents, the
answering respondents respectfully prays that this Hon'ble Commission
may be please to:

A.

Reject the objections raised by the appeliant through the present
interim application by dismissing the interim application of the
appellant and the marker slide submitted by the answering
respondents on 09/02/2022 before this Hon'ble Commission be
taken on record and be sent for opinion to All Indla Institute of
Medical Sciences (AIIMS) so that the correct opinion should come on

record, in the interest of justice.

Pass any other order or direction as found sultable on the basis of
facts and circumstances of the present case.

w7
RITESH KHARE
Advocate for Respondent No. 1, 5to 8
Office at B-165, Ground Floor,
Jangpura-B, New Dethi-110014
Mobile No. 8130136366
Email: adv.ritesh@amail.com

Place: New Delhi
Date: 22.03.2022 .
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80. The Complainant also filed a rebly to ILA. No. 2399 of 2022 filed by
Dayanand. Medical lCoIIege contending that they have raised a totally false
plea only to create a confusion and that all blocks and slides have been
submitted, verified and confirmed before the Registrar on 09.02.2022. This
reply was filed on 26.07.2022 after the report from AIIMS dated 01.06.2022

had been received. The said reply is extracted hereinunder:

/’

L

FA Nos. 476_479_664_1637_1639 of 2019 " Page [ 139



BEFORE THE HON'BLE NATIONAL CONSUMER DISPUTES \
REDRESSAL COMMISSION, NEW DELHI

IN
FIRST APPEAL NO. 47§ OF 2019

IN THE MATTER OF:
KANWALPREET KAUR

....Ai’PELLANT
VS.
DAYANANI) MEDICAL COLLEGE & HOSPITAL AND ORS.
....RESPONDENT

REPLY ON BEHALF OF THE APPELLANT L.E., KANWALPREET KAUR
f» ’ TO THE APPLICATION FILED BY THE RESPONDENTS IN THE
. CAPTIONED APPEAL

! Most respectfully showeth:
1. That the present mattcr is pending adjudication before this

Hon’ble Commission and is next listed on 26.07.2022.

2. That the prescnt appeals are arising out of the order dated
31.08.2018 passed by the Ld. State Commission wherein the
Commission was p]éased to gward a sum of Rs. 55,00,000/ - (Fifty
— Five Lakhs Only) in favour of the Appellant and as against her

treating doctors, pathologists and their respcctive insurers.

That the Appellant herein for the purpose of reply to the present
Application seeks to rofer and rely upon the factual conspectus
as narrated in the captioned appeal pending before this Hon’ble

4 Commission and same is not rcpeated herein for the sake of
brevity. ’

4. At the outset, it is submitted that the Applicant vide its
application under reply is objecting to the slides submitted by the
Appellant in proceedings conducted on 14.03.2022 before this
Hon'ble Commission.
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5. That the present application by the applicani is merely an abuse
of the process of law, and for filing the same the Applicani has
resorted to utter falsehoods, misrepresentations of facts and
tactics to suit their own malafide intent. That the allegations put.
forth by the Applicant with reépect to the block submitted by the

Appellant are wrong and hence denied.

6. 1t is submitted that the aurhenticity of the block of the primary
lesion already stands confirmed and acknowledged by the
opposite party in the presence of their coun;zc] Mr.’S. 8. Saini in
the proceedings dated 09.02.2022 conducted before Ld. Joint
Registrar, which were video graphed by the office staff on the oral
directions of 1d. Joint Registrar. In this regard, it.is pertinent to
state that the Ld. Joint Registrar while conducting the said
proceedings dated 09.02.2022 categorically showed the block to
opposite parties, which were identified by the opposite party. That
the reliance is placed upon the Registrars report annexcd as
Annexure- P1 at page no. 4 and 5, wherein it has been clearly
mentioned against the Serial No.1, 4, 6 and 8 that the opposité
parties agreed that the H&E slide (6802/ 14) werc issued by them
to the complainant and was from the same block, which has
already been submitted by the complainant. Moreover, opposite
parties had also confirmed that the slides prepared by Dr. Anita
Borges, Onco Lath Lab and Tata Memorial center arc extracted
éut from the same b]éck. In view of the above stated facts, it is
clear that present objections raised by the opposite party are
superficial in nature and is a procduct of an afterthought and have

. been made in counter blast to the objection of the complainant

herein.

7. Further, it is pertinent to state that the proceeding dated
09.02.2022 before the Ld. Joint Registrar was vidco graphed by .
2 (two) personnel) and documented by the Jt. Registrar, the
oppositc parties are objecting to ‘the evidence collected: by the

Hon’ble Commission itsclf.
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8. It is necessary for the complainant to adveri to the following fucis

for the purpose of the present objections, which arc as follows:-

a.

That the Block 6802/14 was renumbered by Onco Path
lab -to' S14-1385, as per their own lab records and the
same has also been mentioned on the certificate of
authenticity issued by Onco Path lab is herewith marked

and annexed as Annexure - P2.

Furthermore, the reliance has been placed -upon the e-
mail dated 05.03.2022 on behalf of the Opposite parties
to Onco Path Diagnostics annexed at Annexure-A, Pg 12
of their Application dated 22.03.2022 on behalf of the
Opposite - party No. 5, 6, 7 raising objection in
compliance of the order dated 14.03.2022, whercin
Opposite Party No. 6 has hersell referred to block as
(14-6802) reviewed at their Centre as vide no. (S14-1385).
jOther party annexure)-

9. That the Applicant has approached this Hon’ble Commission with

unclean hands and is engaged in a cynical attempt to mislead

this Hon'ble Commission by intentionally and deliberately

presenting the facts in a distorted manner.

10.  That the allegations put forth by the Applicant with rcspect to the

slides are wrong and hence denied.

£ a.

In respect. of the objections raised by the Respondcents in
as much as in relation to holding of the slides is totally

baseless and wrong. In this regard, it is submitted that

Oncopath Diagnostics prepared slide from block no

6802/14. The slide was reported on 23.10.14 and sent to
the complainant. The same slide was then sent to Tata
Memorial l-‘[ospita]A who reported the slide on 23.12.2014.

It is further submitted that the complainant pursuant to
her mail addressed to Tata Memorial Hospital sought for
delivery of her slides which is herewith marked and

annexed as Annexure - P3. Thereatter, in response to the

' said’email, Tata Memorial Hospital at the first instance

asked the Complainant to collcct the said slide but later
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11. .

12.

on said ithat there was printing misﬁakc on the report dated
20.12.2014 and they have received outside slained slide
No. 6802 of Ms Kanwalpreet Kaur, Case No. RH/511-02,
Pathalogy No. 51288/ClL on 06.12.2014. ‘further stated
that the slide has been returned to the patient on
22.12.2014. as per record. (Certificate issued by Tata
Memorial Centre has alreadv been submitted to the
Commission).

That the present excrcise was carried by this Hon’ble
Commission to collatc all the material for the purpose of
sending it for fresh opinion, within a period of 2 months.
Pursuant to which the present complainant submitted 6
{six) slides and a digital CD along with the “Certificates of
Validity”. ’

That complainant herein has submitted all slides in support of

their respective. “certificates of validity” therefore, allegations of

the opposite parties are bereft of any merit and is liable to be

dismissed at the very threshold.

That the allegations put forth by the Applicant with respect to the

inconsistent statements made by the Appellant at various stages

are wrong and denied.

a.

The slides were obtained from SRL Lab Mumbai along with

the certificates in the previous months and same has .

already been submitted to the Hon'ble Commission. The
slides that are issued to Onco Path Lab are the same slide
that were sent to Tata Memorial.

That the Applicants have manipulated the case with
malafide intentions as to the delivery of slides to PGI
Hospital stating that Complainant has not deposited the
slides, whereas it is stated that the PG! Institute delivered
2 slides- 25788/2014 and 26530/2014 to the Appellant.
Out of these slideé, one slide- 25788/ 2014 is submitted to
the Commission already. The other slide no. 25788/2014
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is the same slide as issucd by the opposite parties and
renamed as 6802/ 14. )

The confirmation for the same can be sought from the
authentication certificate issued by the Pathology
Consultancy Services. |Copy of the certificate issued by the
Pathology Consultancy Services is hercwith annexed and

marked as Annexure- P4]. In the staied certificate, the

" Pathology Consultancy Services have clearly rnentioned

that they reccived a slide numbered 6802/14 for
d,igitalizaﬁon. and renumbered it as 3157/14 as per their
lab records to get opinion from Dr. Sara Edwards.

It is humbly submitted that when the Appellant got this
slide back from Pathology consultancy services, she
submitted the same slide to PGI Institute. It can be clearly
seen from their review report that they have reccived slide
number 3157 for review. Copy of the review report is
herewith annexed and marked as Annexure- P6. The
Respondents have been repeatedly construing stories that
the Appellant has not submitted 3 slides i.e., 6802/14
issued by Respondents, 3157/14 issued by Pathology
Consultancy Services and 25788/14 issued by PGI
Institute. Moreover it has been confirmed through -
authentici'ty certificated issued by Pathology cbnsultancy
Services that all 3 (three) slides as mentioned above
actually a single slide that has been renamed at scveral
instances. (Kindly refer Annexure P-4).

That it is submitted that 6 slides and a digital CD has been
submitted before the commission along with all
authenticity certificates. The complainant had always
maintained that the Appellant is not in posséssion of one
slide and said can be verified vide order dated 09.2.2022,
passed by this Hon’ble Commission wherein the it has
been documented -

“The (xnnpiainant submits that one slide no. 14-6802
is not with her but the paraffin block of the same
primary lesion is available and handed over to the



joint registrar. She submits that the slides may be
prepared from the said block for further apinion”
furthermore, the Respondents have submitfed that the

Appellant has termed the diagnosis as ‘Compound nevus’
by Onco Path diagnostics which is in fact is "comppund
nevus with marked atypia”. Pursuant to this it 1is

submitted that the report by Onco Path Diagnostics is

" submitted along with the slide and no manipulations have

been done on the said report. Furthermore, the compound

nevus with marked atypia still stands as a “benign nevus”

. which can be confirmed anywhere in literaturc of

pathology and opposite party seems (o be unaware about
the same. Copy of the literature of pathology is herewith
annexed and marked as Annexure- P8. Wherein it is
clearly mentioned that compound nevus with atypia is a
"differential diagnosis” ot', compound nevus. As A far as
atypié is concerned, it has been supported and mentioned
distinctively in literature that atypia does not mean
cancer. Atypia is-present in aging cells of the body, or may
be present at a site for repeated trauma or inﬂarﬁmation.
Copy of the same is herewith anncxed and marked as
Annexure- P9. . .

The ‘Respondents have submitted that in the certificate,
issued by the Onco Path Lab, correctness of slidc is not
certified. It is humbly brought to the notice of the Hon'ble
Commission that the report prepared by AIIMS Board
dated 2.6.22 states that all slides submitted ALL

. TOGETHER, éhow samne morphology and it is the most

valid certificate which confirms the authenticity of all
slides submitted by the complainant. Additionally, the
certificate of correctness issued by the Onco Path

Diagnostics (Please refer Annexure- P2) clearly states that

_they made a slide out of block 6802/14 and numbered the

slide as S$4-1385. The slide bearing the same number is
submitted to the commission already.
That the Respondents have raised the same issuc that Tata

Medical Centre has not mentioned the correctness of slide



in their certificate. In this regard, the certificate of
correctness is submitted through application darted
14.03.2022 to the Honorable Commission. Moreover, the
Respondents can verify the correctness of the slide hy
verifying it through Tata Medical Centre and bar security
code present on the slide can be scanned for their
sati sféction . 4

i. The Respondents again have raised the same issue that
that the Appellant did not submit the 2nd slide issued by
PGI Institute- numbered 26530/ 14. This has alrcady been
explained before that it was the same slide (6802/14)

- issued by opposite partics. The slide was renumbered as

3157/14 by the ii’athblogv Consultancy Services and

( further the same slide was again renumbered as 26530/ 14
by PGI Institute. (Pléase refer Annexure- P4)

J- That the Respondenfs have submitted that thc slide
prepared from the block by the Appellant’s friend is
untitled and it is uncertain from \\;hich block the slide was
prepared. In that regard it is pertinent to submit that when
the Appellant was wrongly diagnosed of cancer in 2014,
the only concern for the patient was regarding
c;:nﬁrmation and verification of the said di sease. Thus, she
got testing’s done from multiple test Jabs. Pursuant to
such, Appellant was in desperate need to know her health
status and a patient in such a state would never submit a

( slide which is not from her block or get someone clse’s slide
tested. The authenticity of slides have also been confirmed
by AIIMS Board Consultants report, wherein it is clearly
mentioned that all slides shows the same morphology.

k. That the Respondents have also stated that the diagnosis
of ‘Compound nevus’ given by PGI Institute does not match '
any other diagnosis provided from other labs. In this
regard it is humbly submlilrled to the commission that the
sample submitted by Oncopath Lab rep.orted as

‘compound nevus’ is similar to the diagnosis of PGl
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Institute (Copy of the reports have already been submitted
1o the Commission). . _

That as lar as mala fide intentions of the Applicants are
concerned, stating that PGl Institute had given the
diagnosis as ‘Melanomﬁ’, it is submitted that PGI has
nullified its diagnosis of ‘Melanoma’ and re-viewed the
same sample as ‘Spitz Nevus’. Copy of the rc]cva.ﬁt part is
herewith annexed and marked as Annexure- P6 and P7.
The allegations put forth are completely denied.

o That there is a possibility of same report to found
in Apﬁ]icants record, ncvertheless it stands
cancelled and invalidated by PGl as is re-reported
as ‘Sptii Nevus'.

o That the alleged report submitted by the
App]icants which claims diagnosis by PGl as
‘Melanoma’ is a forged document (Copy of the
forged document is annexed and marked as
Annexure- P5) as it is pertinent to note that it is
signed by Dr. Radotra who is a different doctor ‘
than the Dr. A Das whose signature can be found |
on the original report of complainant. (P-6)

o ‘Thatitis clearly mentioned by the PGl consultant

" in the report. (P-6) that it is a ‘review case” which
_ cannot be found on the forged report (P-5) by the
Applicants. :
o That Applicants have submitted that the slide
" which was reported: by Dr. Uma Nahar was a
diffe,rent‘ slide altogether. However, it is pertinent.
to note that the review is performed on the safne
sample/slide which can be confirmed by the
Biopsy Number and the CR number.
Furthermore, it was mentioned on the report by
Dr. Uma Nahar that “Slide to be reviewed with
ciinical history back up” which cannot be found

on the forged report.



. - ' g . - - .
o That the entire forgery committed by the 5

/\pplicant. have Dbeen  distinctively — and

' comprchensively  described by the Stawe

. . Commission in iheir judgement order at page 60.

: " m. The opposite partics have submitted that no certificate is

’ issued for the digitalized CD by the complainant. It is

{ humbly submitted that the samec has already bcen

annexed as Annexure- P4.

n. The opposite parties have stated that the digital slide was
prepared from the slide numbér 3157/2014 and the
complainant has. not submitted that slide. In this regard it
is submitted that the slide no.1357 is the same slide

. which was issued by the opposite parties to the

r Complainant. The samc can be verified from the certificate
issued- by the Pathology Consultancy Services annexed as
Annexure P-4.

0. That the Respondents have constantly been raising the
issue that email scnt by the Comf)lajnant to Pathology
Consultancy Services cannot be treated as authenticity
certificate. (Please refer Annexure- P4)

p: The Respondents have also stated that the joint registrars
report submitted is not authentic and the authenticity
certificate pertaining to each laboratory is required. It is
submitted to the Honble Commission that the
Respondents werc shown the block of the primary lesion

. f ] comprehensively by the Jt Registrar. The Respondents and

. * their counsel took their time to examine the block and
have consented that it is the same block which they issued
to the complainant. The same was then documented by the
joint registrar in his typed report and videography. The
report by the joint registrar states clea‘rly on page" 4 and
page S5 (Annexed as P-1l)that the opposite partes
consented that--

“The “H&E slide” issued to the complainant by the
opposite parties was prepared from the same
block as submitted by the complainant (as against
serial no.1) '
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The slide prepared by Dr Anita Borges 158 from the
same block which the complainant sibmitted (us
against serial no. 4)
The slide prepared by Onco Path Lab is /'rom the
same block which the complainant submitted (as
against serial no.6)
The slide prepared by Tata Memoriul Centre is
from the same block which the complainant
v submitted (as against serial no.8)
q. The Opposite parties have submitted that the shdes by PGl
were issucd to the complainant on 02.01.2015 and Dr
Uma Nahar gave her diagnosis on some other slide
on03.01.2015. It is submitted that Appcllants are
rcquested to check the diagnosis report by Dr Uma Nahar.
. The biopsy no. and the CR no are same as the one present
( . : on the previous report (kindly refer to Annexure P6 and

P7). The same slide as issued by fhe,.opposite partics

bearing no. 6802 was submitted 1o Dr Uma on the basis of
which she reviewed the casc from malignant melanoma to - : ) |
Spitz nevus. Moreover the same has been confirmed
through report given by AIIMS Board consuitants on
02.06.2022

13.  That the respondent have been making erroneous statements |
with the malafide intcntion to mislead the Commission and ‘
deviate them from the actual concern wherein the respondents
themselves have created 4 different slides out of 1 slides given to ) |

( them. ' |

14. The Complainant has complied with all instructions from the
Honorable Commission but she unfortunately is still being
targeted, tormented and harassed by the opposite parties. It is
prayed accordingly.

15.  Moreover, that the Complainant have till date incurred Rs.
1,87.5?,220/- of medical cost and has suffered mental agony.
|The receipts medical expenses incurred by the Complainant
till date is annexcd as ANNEXURE P10 and was also annexed as
ANNEXURE 69 anci 70 in FA 476/2019.) ) \
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In view of the above said submission, it is humbly praved to the

PRAYER

Hon’ble Commission to:

a. Reject the objections raised by the Pathologists
b. Pass any such order as may deem fit.
THROUGH /

RRG & ASSOCIATES

C - 14, LGF, CHIRAG ENCLAVE

GREATER KAILASH - |
( ' " NEW DELHI - 110048
011-40563742

gL rrgassociatesiigmail. comn

PLACE: MEW > & Qe
DATE: ) L \0™ \')..o'\.’)_
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81. These replies and aAppIications had been exchanged except the reply of -

the Complaina‘nt which arrived in January 2022 and as noted above orders
were passed on 22.04.2022 by this Commission sending the matter to AIIMS
for its opinion which arrived vide a report dated 01.06.2022.

82. There is no substantial force in the arguments of Mr. Sobti on behalf of

the Dayanand Medical College regarding the correct blocks and slides having

not been provided by the complainant as we find that the blocks and slides
that were tendered for an énalysis are neither proved to be tampered or
otherwise defeétive. The complainant héd not produced one slide, but the
paraffin block had been submitted before the Registlrar of this Commission
pursuant to the orders and which was verified and recorded and then
dispatched to AIIMS. Even assuming for the sake of arguments that one of
the slides as alleged had nof been produced, the fact remains that the paraffin
blocks that were collected from different sources and the slide producéd by
Dayanand Medical College may have reflected a different asséssment in the
findings recorded but none of the sources have indicated any fampering or

manipulation of the blocks'c.)r the slides. \We cannot-assume a doubt about the

. correctness of the blocks and the slides on a suspicion that has been cast by

~ Mr. Sobti and has been contended through the application I.A. No. 2399/2022

filed by him.

83. The said doubts that have been cast by Mr. Sobti can be better |

analysed by reflecting on the orders passed by this Commission on

06.04.2022 and 22.04.2022 extracted hereinabove. The. order dated
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06.04.2022 indicates the submission of the slides and the ,blbcks tendered by
the complainant. When doubts were expressed and the objections were taken
by the OPs-1; 5 to 8, it was observed by the‘Com'mission iﬁ the order dated
22.04.2022 that since there was a difference of opinions, the Commission was
Qnable to arrive at any final opinion in tﬁe matter and therefore an expert
medical opinion was requiréd from AIIMS as the previous opiAnion before the
State Commission had not been tendered on the basis of the examination of
the blocks or slides and had been given only on the basis of the medical
record. The Commission in its order dated 22.04.2022 listed the parafﬁn
blocks and slides that were available. The paraffin block of the s'ubsequent-
surgery of the wide excision by the OPs-2 and 3 was also sent along with all
the reports from different Iaboratories and the previous opinion of AlIMS dated
23.11.2015. 1t .is correct that the complainant on 09.02.2022 had stated before
the Commission that slide no. 14-6802 issued by DMC was not available with
her. It is also correct that the said slide does not appear to havé been
forwarded as it had not beén submitted by the complainant, .but it is also clear
from the order dated.22.04.2022 that one paraffin block ﬁo. 14-1385 that was
prepared from 14-6802 was available and that was sent to AlIMS. The paraffin
block therefore was availéble and it is not the case of the OPs-1, 5 io 8 that
the bl_ock was .tampered.' Apart from this, all the slides prepared from the
primary lesion and the report given by DMC was available as noted in the
order dated 22.04.2022. Mr. Sobti has hammered this point that has been

recorded by us in the order dated 31.08.2024 and therefore to this extent his
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argument deserves to be accepted that the slide no. 14-6802 had not been
tendered by the complainant as indicated above.

84. Regarding the handing over of the slide and blocks, the requisition
dated 05.08.2014 was allowed and the slide and block was réleased in favour
of the complajnant by the Dayanand Medical College. However, it appears
from the documents particularly the Register of delivery that the same seems
to have been delivered to the complaihant on 28.08.2014. This aspect was
examined by the State Commission in paras 49 and 50 of the impughed order
where the transaction of the Block and Slides back to the complainant was
discussed and it was held that the block was received at the SRL Lab on
04.08.2014 and theréfore it could not have been taken or received by the
complainant‘on the very next day on 05.08.2014 as it had been despatched to
the lab from where the reports came later on. The same seems to have been
received back and delivered to the complainant.

85. Thus, the complainant has received the block and the slide and she was
in possession thereof at least on 28.08.2014. As noted above, the said slide
from DMC bearing no. 14-6802 which came into the possession of the
complainant was not produced by her as noted in the order dated 09.02.2022
and does not seem to have supplied even later on, but the opinion prepared
on the bésis of the said slides were provided coupled‘ with the block that was
prepared from 14-6802. In these ciréumstances, the suspicion and doubt cast
by Mr. Sobti on the genuineness of the material that was sent to AlIMS for a

report, in the .probabilities as discussed above, does not arise.
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86. We are therefore unable to accept the argument that the correct slide
had not been sent to AIIMS for an assessment when the paraffin block from
which the slides had beén prepared was available and has been noted by
AlIMS while tendering its report dated 01.06.2022 before this Commission.
lSimiIarIy the complainant has filed objections through [.A. No. 1157/2022 to -
the slide submitted'by the OP No. 1, 5 to 6. For the same reasons we do not
find any good reason to entertain those objections. Once the said matérial has
been comprehensively assessed by the expert body of AlIMS, there is no
further need to undertake é forensic investigation by this Commission or doubt
the availabi'lity of the -correct material. We are therefore not inclined to
investigate this matter any further. The two IA's filed one by the complainant
appellant [ A. No.‘ 1157/2022 and the other by Mr. Sobti |.A. No. 2399/2022 are
therefore consigned wifh the said observations. We therefore proceed on the
foundation that the report of AIIMS has been tendered after not only perusing
and assessing the relevant slides and the paraffin block but also the
respective pathological, histopathological and other confirmatory reports that
were placed before it relating to the pathological examinations ﬁre-sQrgery as
well as post-surgery of the complainant. |

87. We may further point out that the blocks and slides pertaining to the pre-
surgery period were made available and in addition thereto the slides -
prepared post-surgery were also made available to AIIMS. Thus, AlIMS had
.the advantage of assessing the entire material together with the conflicting

reports as suggested by the learned counsel to arrive at their independent
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findings. No doubt regarding the material has been expressed by AlIMS. In
the circumstances, the contention that the report of AIII\/IS is based on some
misrepresentation on account of the absence of any méterial or any incorrect
material available has to be rejecfed.

88. From the aforesaid facts it is evident that Both the parties had taken
objection to the smeissiéﬁé of the blocks and slides by either side and then
on 22.04.2022 a Bench of this Cémmission passed the order for sending the
specimens to AIIMS. It is therefore clear that the report of AIIMS dated
01.06.2022 was afrived on the basis of the material that was tendered by both
sides. |

89. The Complainant urges that there is no evidenée of any necrosis or
mitosis nor was there any evidence of metastasis.

90. On the other hand, Mr. Sobti, learned Counsel for Dayanand Medical |
College has urged that the Complainant failed to producé the original slides
that had been received by her from the Dayanand Medical College and
therefore this failure on thé pa& 6f the Complainant which also standé noted in
the proceeding before the Registrar on 09.02.2022 and 14.03.2022 casts a
serious doubt on the material submitted by Her and also the absence of the
corfect blocks and slides which- had been taken in her possession the
examination whereof was necessary.

91. We have considered the submissions raised on this issue and what we
find on .an overall consideration of preponderances is thaf the reports that

were taken into consideration by the State Commission from various sources
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may have been at variance, but when the issue of its re-examination by AIIM.IS |
was taken up, the pérties had been cal[ed upon to submit their materials and
écbordingly the Complainant had tendered it before the Registrar. The
verification of the said slides and its arrangement has.been recorded in detail
in the proceedings before the Registrar bn 09.02.2022 extractéd hereinabove.
The séme was done in the presence of all the parﬁes even though'the
Complainant raised her objection ;to the tendering of the slide by the OP-
Dayanand Medical -College yet this Commission did not take any vie.w'
doubting the submission of the said slide and sending it to AIIMS for
examination. The Opposite Party-Dayanand Medical College and the Doctors
tendered their objectioné thereafter on 22.03.2022 which was also before this
Commission when orders were passed on 22.04.2022.

92. The Commission therefore dispatched not only the blocks and slides but
also all the 10 reports that are mentioned in the chart reproduced in the order
dated 11.01.2022. Thus, the entire material was theré with AlIMS to give its
opinion and the report dated 01.06.2022 has not cast any doubt. or the
contents of the-blocks and slides that were submitted before it. It is through
ILA. No. 2399/2022 at the stage of final arguments that this contention has
been raised by Mr. Spbti to urge that the correct material had not been
tendered by the ,Complainant and that the opinion of AIIMS is therefore not
founded at a correct representation by the Complainant.. He has submitted
that compared with the opinions relied on by the Opposite Parties/Appellants

‘leaves no room for doubt that the prognosis and the diagnosis as well as the
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treatment through surgery were in accordance with medical protocols and
consequently, ahy deficiency or defect in the pathological or other medical
reports tendered by the Dayanand Medieal College is not established. He
therefore submits that the complalnt insofar as relates to Dayanand Medical
College and its Doctors is neither tenable nor sustalnable and therefore
deserves to be rejected.
93. We may now discuss the stand about the reports taken by the
pafhologisfs before the State Commission in their written statement that has
been filed on behalf of opposite party No.1 and 510 8 in the original complaint
LA copy of the written statement is on record as an Annexure P-29 to Appeal
No.479 of 2019. Written synopsis on behalf of Dayanand. Medical College and
the Pathologists has also been filed on 8" December 2021 vide Diary No.
25443. The said opposite parties / appellants had taken a clear stand that they
were qualified and that they had received the specimen of the excision
cemprising of the tissues of the sample that was sent by Dr. Ravinder Tah. It is
also stated that the block was prepared and the main slide alongwith slides of |
sections from the main block. Two of the markers as advised in the report
date.d 2.8.2014 were tested but the test of the said markers was furnished on
7.8.2014 in the afternoon by which time the surgery had been performed.
Thus the report dated 7.8.2014 does not seem to be available with the
surgeon when the surgery was performed on 7.8.201A4. Nonetheless the said
report also indicated a caﬁcerous behavior. The opposite parties / appellants

have described their report dated 2.8.2014 as one containing a preliminary
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impression. There is one averment contained in the evidence by‘Qvay of
. affidavit of Dr. Neena Sood as also the eyidénce affidavit of other pathologists
- which needs mention. The averment is contained in paragraph 14 of the said
affidavit as follows:-

“It is further submitted that as admitted by the complainant herself in para 3
of her affidavit that the report dated 2/8/2014 was to be reviewed after IHC
findings of four markers and as such the preliminary report dated 2/8/2014
given by the deponent and respondent no. 6 and 7 cannot be treated as -
final report and as submitted earlier the final report could not be given
in the absence of block, which was not with the deponent and respondent
no. 6 and 7, therefore the allegation of the complainant that the report given
by the deponent and respohdent no. 6 and 7 is not according to Exi. C-16 i.e.
article - U.K. Guidelines for thé management of cutaneous melanoma. Since
in the present case the final report could not be given due to non-
availability of the block, the question of following the guidelines as
claimed by the complainant does not arise at all. It is further submitted
that the complainant underwent her surgery without obtaining the 2"
opinion as suggested by the deponent and respondent no. 6 and 7 and
desired by the complainant herself, she herself choose not to obtain
the final histopathology report by resubmitting the block. It is further
stated that no final histopathology report can be .given in the absence of
block as clearly indicated in Exi. R-5/11 at page no. 54.49 under heading:

The estimation of prognosis for patients with melanoma and the same

is reproduced as under:-

“A large number of pathological features have been suggested as
offering prognostic information. Tumour thickness was established
by Alexander Breslow as the most valuable prognostic guide [1].
Blocks are cut from the apparently thickest érea of the primary
melanoma by the pathologist and the slides cut from this block are
examined using an ocular micrometer to measure the distance
between the overlying epidermal granular layer and the deepest

invasive area of the primaiy lesion (Fig. 54.67)".
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It is further submittéd that it is worldwide recognized that to differentiate
between melanocytic and non-melanocytic skin cancer the standard for IHC
markers are to be used ie. CK (Keratin), S-100, HMB-45, Melan-A as
observed in book titled as Lever's Histopathology of the Skin. The

relevant extract is reproduced as under:
Immunohistochemistry

‘Most of the problems in distinguishing amelanotic = or
oligomelanotic tumorigenic melanomas from other tumors can be
resolved by immunohistochemistry, using a panel of antibodies
including S-100, HMB-45, Keratin (low and intermediate molecular
weight such as AE1/3. .......... On immunohistochemical testing, S-
1 00 protein is nearly always positive in melanoma.............. It has
been concluded that Melan-A and tyrosinase markers are sensitive
and specific in making the diagnbsis of a melanocytic lesion
' (200,437)"

Copy of the book is annexed herewith as Exi. R-5/14.

It is further submitted that in layman language the IHC four markers are to
be done to know the lype of cancer whether it is Squamaus Cell
Carcinomé, Basal Cell Carcinoma or Malignant Melanoma. Since in the
present ease S-100 marker was positive and CK was negative, so it ruled
out the squamaus and basal cell carcinoma and favored malignént
melanoma and confirmed melanocytic nature of cancer. Since the
. complainant herself optéd for surgery without waiting the result of all
markers and herself choose not to resubmit the block for final -
histopathology report, it does not lie in the mouth of the complainant
that the report of DMC & ‘Hospital is incomplete. As submitted earlier in
the absence of block the final histopathdlogy report could not be

given.

It is further submitted that in none of the other review reports submitted by
the complainant, the final conclusioh is given and rather they advised for

further surgery.
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It is further submitted that all the doctors used different terminologies for the

diagnosis, which cannot be relied upon to reach the final conclusion that it

is not a case of malignant melanoma.”
94. A per‘usal' of the said avermenf indicates that the pathologist intended
the obtaining of the marker reports two of which were reported on 7.8.2014 as
was available in terms of the facilities at the DMC Hospital and the rest of the
other markers, i.e. the other two had been sent to SRL'Diagnostic Bombay
namely for the report on HMB-45 and Melan-A. The other two m‘arkers were
- got examined and their slides were developed which indicated CK negative
and S-100‘ as positive. This finding on these two markers was given on
7.8.2014 by the DMC Hospital and according to the opposite parties /
appellants the remaining block had already been sent to SRL Diagnostic
‘Bombay on 5.8.2014-itself on the request of the complainant. The report from
SRL Diagnostic Bombay was received on 21.8.2014 and the block was
received back from SLR Diagnostic on 27.8.2014 that stands entered in the
fegister. The compl‘ainant again visited the DMC Hospital on 28.8.2014 and
she took back the said block on 28.8.2014.
95. The stand of the opposite parties / appellants is that the said block was
not available to make any further sections or further analyze the same as the
block had been taken away admitt‘edly by the complainant on 28.8.2014.
96. The complainant was discharged from the Mediways Hospital after the .
surgery on 7.8.2014 .and the samples of this surgery were sent to SRL

Diagnostic Borhbay that was prepared on 14.8.2014. This sample had been
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sent on the prescription of Dr. Satish Jain and is Ex. C-26. The defence taken
is that since the caﬁcerous part had already been excised by Dr. Ravinder
Tah, the local wide excision in the 2" surgery at Mediways Hospital by Dr.
Satish Jain and the sample taken therefrom did not show any residual cancer
which was ob\)ious. The oppositeAparties / appellants hav‘e taken a stand that
this material was never sent to the DMC Hospital f6r any histopathological
examination after the 2™ surgery at Mediways hospital.

97. The defence therefore taken is that all the oral communications with Dr.
'Harpeet Kaur and have statements that have been relied on by the
complainant is qua the tissues samples that had been excised in the 1%
surgery by Dr. Ravinder Tah and it was not an opinion in relation to the
samples which were sent after the 2" surgery. |

98. It is in this background that Mr. Sobti Leafned Counsel for the opposite
parties / appellants qf DMC Hospital and pathologists is that the report dated
2.8.2014 was based on a ‘preliminary impression and the complainant did not
send ény further sémple for any comparative analysis or tests. The otppos.ite
'parties / pathologists had therefore stated that the report dated 2.8.2014
cannot be treated as a final report as the said report clearly adviséd the
obtaining of the mérkers test as indicated in the report dated 2.8.2014. Since
the block was not with the DMC College Hospital and had been sent to the
SRL Laboratory Bombay that was returned back on 27.8.2014, there was no
occasion for the DMC College Hospitai to have made a cross-check of the -

clinical examinations of the SRL Laboratory and make an assessment along

FA Nos. 476_479_664_1637_1639 of 2019 Page | 161




with the Immunohistocherﬁistry report dated 7.8.2014. This was because the
block was admittedly went away oh 5.8.2014 and then immediately upon its
return from the SRL Laboratory was received by the complainant as claimed
by her on 28.8.2014. Mr Sobti therefore contends that apart from the two
reports dated 2.8.2014 which was on a preliminary impression with an advice
for marker test and the IHC report dated 7.8.2014, no other examination was
carried out nor any assessment made as the block and the §ides had been
taken away by the complainant for a second opinion. It hés therefore been
urged on their behalf that. so far as the matéri'al of blbck and slides preparéd
from the sample of the tissues excised by Dr. Ravinder Tah lare concerned
have also been reflected in five reports to confirm fhe preliminary imbréssion
of malignancy including the report of the AIIMS dated 18.11.2015 as also the
report of the Postgraduate Institute Chandigarh dated 27.12.2014. It is urged
that the report of a single junior doctor dated 3.1.2015 from PGI Chandigarh is
without the complete background of_the blocks and slides that were subject
matter of tests 'b.efore the DMC Hospital. It is also urged that the PGI had
demanded the blocks to ascertain the exact Clark's level and Breslow's
thickness which indicates that -the melahocytic nature of the cancer did show
the behaviors of a positive existence of Melanoma. '

99.  Apart from this, the literature which has been cited and referred to in the
written statement as well as the affidavit evidence of the pathologists, it has
been urged that even with the currently available best clinical practices at

times it is difficult to differentiate  between non-cancerous, borderline
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cancerous and cancerous lesions. The contention therefére is that in an area
of such alleged uncertain opinions that weré conflicting on the issue of the
malignancy, there was no reason to treat the report of the answering opposite
parties / appellants to be negligent and having been drawn up negligently. All
due care had been taken to prepare the reports and therefore the estimation
of the prognosis was based on a careful study of the block and slides that had
been received from Dr. Ravinder Tah.

100. Oncé the excision had been made of the suspected area, it was quité
obvious that the subséquent surgery and tissues therefrom would not reflect
any malignancy once the damaged tissues had been removed.

101. The contention therefore raised is that the allegations .made against the
pathologists about not having performed their professional job correctly is
without any basis and the blame cannot be put on the pathologists for any
such alleged neglect.

102. It is urged that the complainant herself be4ing of the medical line had
already obtained the bloék and slides on 5.8.2014, two days prior to the
surgery for 2" opinion which she states to have re.ceived on 28.08.2024, and
therefore she ought to have waited for the 2" opinion and should not have
-given her consent for the surgery if she had any doUbts about tHe
histopathologicél test. The anxiety of the complainant to undertake this
surgery on the basis of these preliminary impressions was her own decision
- and if she had any doubts about Athe same she ought to have waited for the

confirmatory reports. It is submitted that even without waiting for the marker
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tests as advised, the surgAery was performed ana two of the marker tests

arrived in the afternbon on 7.8.2014 whereas the other tWo arrived Iatér on on

12.8.20144. It is therefore urged that the surgery coul‘d have awaited the resﬁlts

of these markers tests. It is therefore submitted by Mr. Sobti that no surgery
‘was performed at DMC Hospital and the opposite parties / appellants were

only pathologists who were nowhere concerned with the performance of the
surgery and consequently, they cannot be held liable for an'y such alleged
negligence of the performance of the surgery without waiting for the marker
tests.

103. It is urged that the liability cannot be inferred or presumed on the basis
of certain subsequent tests that were carried out which in no way reflect any

neglect én the part of the pathologists. It is urged that no negligence has been
attributed to the pathologists for any subsequent opinions that have been
found on the basis of the available block and slides including that of AIIMS on

2.6.2022 cannof relate back or connect with any neglect on the part of the

pathologists.

104. He therefore submits that there being a difference of opinion amongst
'the pathologists where five of the reports indicate the probability of a
maiignancy, thé prognosis and the diagnosis by the pathologists cannot be
described as an act of neglect.

105. We may also refer to the writtén arguments filed on behalf of the
opposite parties / appellants of DMC Hospital and the pathologists as noted

above. It has been stated that the.original slide had been issued to the

4
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complainant on 5.8.2014 and the surgery was performed without obtaining the
second opinion and waiting the results of the markers and any review report
by the appellants. The surgery was conducted on 7.8.2014. The appellants
had given the report of two markers"i.e. S-100 and Cytokeratin to be positive
in tumor cells in S-100 marker and .negative tumor cells in the Cytokeratin
marker. There was a cpnsistency |n these Immunohisto chemistry findings

with the report dated 2.8.2014 and the report of the other two markers arrived

on 12.8.2014 from SRL Diagnostic Bombay that also confirmed melanocytic

nature of tumor cells.

106. After the receipt of the blockA being returned from SRL Diagnostic
Laboratory, it was sent for the second time -after one month of the surgery and
the report given by them on 10.9.2014 suggested Atypical Epithelioid Neves
which according to the opposite parties / appellants lean towards malignancy
as per the literature relied on by them.

1(l7. The written submissions further state that the digital slides were sent to

the Pathology Consultancy Services that gave an opinion of Cheek-Spitzpid

Tumor of uncertain malignant potential that meant that the cancer potential of

lesion was uncertain but the laboratory did recommend for a wider excision.

The complainant also sent the same to Oncopath Diagnostic Laboratory which

again used the terminology Compound Neves with marked Atypia and did

recommend re-excision. The report from the Tata Memorial Hospital dated
22.12.2014 and the report from PGI Chandigarh dated 27.12.2014 supported

the opinion given by the pathologists of DMC Hospital. According to the
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opposite parties / appellants, all this has not been considered in correct
perspective and as a matter of fact ‘has been ignored by the State
Commission and hence the findings cannot be sustained in so far as it relates
to the pathologisté.

108. The complainant has countered these submissions by urging that at the
very first instance when the bloéks and slides were prepared, the DMC
Hospital and its pathologists' neither measured the specimen as per the
pkotocols nor was the Breslow’s thickness attempted which was necessary as
per the UK guidelines and éther international standard guidelines to be done
before giving Aany opinion of malignancy. It is urged that the stage of the
cancer and its width and spread has to be intimated in é report when an
opinion of malignancy is being found. It is urged that even if it was an alleged
preliminary opinion, even though the report dated 7.8.2014 is apparéntly a
final opinion, then too it was incumbent upon them to have not sent the report
wit_hout these markers and steps which ought to have been undertaken to find
out and report the stage of the alleged malignancy. Without the same a
refere.nce to malignancy led to the disastrous consequences which the
complainant has faced and is facing till date.

109. On the issue of error in diagnosis which the complainant alleges to be a
wrong diagnosis by the Pathologist by not undertaking any confirmatory test or
such tests which were advisable, réference can be had to the commentary on
wrong diagnosis made under Chapter 4, Para 4-018 of the authority on

medical negligence by Michael Jones. While dealing with the said subject, the
N .
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learned Author has commented about the dangers associated with diagnostic
techniques available such as tests or instruments and the dangers associated
with alternative diagnosis and referred to the authority of Maynard vs. West
Midlands Regional H'ealth Authority, [1984] 1 W.L.R. 634, where Lord
Scarman writing the majority judgment for the Bench discussed the matter‘ ina
case whefe a physician and a surgeon experienced in the treatment of chest
diseases formed an opinion which according to them was in the best interest
of their patients to carry out a diagnostic operation namely mediastinoscopy.
The patient was diagnoseé for Tuberculosis and therefore they decided for the
operative procedure to provide them with a biopsy from fhe swollen gland for
any further treatment. It was their stand that the evidence of tuberculosis was
so strong that it was unreasonable and wrong to defer diagnosis and put their
patient to the risk of operation. In an actioﬁ brought agéinst them which was
not mistake of carelessness in perfo.rming’the surgery, but about an error of
judgment in requiring the operation to be undertaken. The judgment is a
celebrated authority which had also taken into account the famous Bolam test

and their Lordships proceeded to hold as under:

3 The question in this appeal is whether a physician and a surgeon,
working together in the treatment of their patient, were guilty of an error
of professional judgment of such a character as to constitute a breach of
their duty of ‘care towards her. The negligence alleged against each, or
one or other, of them is that contrary to the stfong medical indications
which should have led them to diagnose tuberculosis they held back
from a firm diagnosis and decided that she should undergo the
diagnostic operation, mediéstinoscbpy. It was an operation which carried
certain risks, even when correctly performed, as it is admitted that it was

in this case. One of the risks, namely damage to the left laryngeal
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' recurrent nerve, did; as the judge has found and the respondeht
authority now accepts, unfortunately materialise-'with resulting paralysis
of the left vocal chord. Comyn J., the trial judge, held that the two
doctors were negligent. The Court of Appeal (Cumming-Bruce L.J. and
Sir Stanley Rees, Dunn L.J. dissenting) held that they were not. The only
issue for the House is whether the two medical men. Dr. Ross who was
the consultant physician and Mr. Stephenson the surgeon, were guilty of
an error of judgment amounting to a breach of their duty of care to their
patient. Both accept that the refusal to make a firm diagnosis until they
had available the findings of the diagnostic operation was one for which
they were jointly responsible.

4 The issue is essentially one of fact: but there remains the possibility,
which it will be necessary to examine closely, that the judge, although
directing himself correctly as to the law, failed to apply it correctly when
he came to draw the inferences upon which his conclusion of neg/igence‘
was based. Should this possibility be established as the true
interpretétion to be put upon his judgment, he would, of course, be guilty
of an error of law.

$ In English law the appeal process is a re-hearing of fact and law. But
the limitations upon an appellate court's ability to review findings of fact
are severe, and well-established. Lord Thankerton stated the principles
in Watt or Thomas v. Thomas[1947] A.C. 484; and recently the cases
and the principles have been reviewed by this House in Whitehouse v.
Jordan[1981] 1 W.L.R. 246, itself a medical negligence case. It is,
therefore, unnecessary now to re-state them. | would, however, draw
attention to some observations by Lord Bridge of Harwich in
Whitehouse's case and by Brandon L.J. in a Court of Appea/ case,
Joyce v. Yeomans[1981] 1 W.L.R. 549, since they are directly relevant
to the problems facing your Lordships in this appeal. Lord Bridge said,
p.269 op.cit., -

"I recognise that this is a question of pure fact and that, in the realm of
fact, as the authorities repeatedly emphasise, the advantages which the
judge derives from seeing and hearing the witnesses must always be

- respected by an appellate court. At the same time the importance of the
part played by those advantages in assisting the judge to any particular

| conclusion of fact varies through a wide spectrum, from, at one end, a

straight conflict of primary fact between witnesses, where

h

FA Nos. 476_479_664_1637_1639 of 2019 Page | 168



credibility is crucial and the appellate court can hardly ever
interfere, to, at the other end, an inference from undisputed primary
facts, where the appellate court is in just as good a position as the
trial judge to make the decision."

-6 The primary facts in this case are undisputed. But there are gaps in
our knowledge of some details of the medical picture due to a loss of
hospital notes. These gaps occur in the cnitical period during which the
two doctors made the decision which is said to be negligent. The gaps
have to be bridged by inference. In this task, the trial judge, it must be
recognised, had the advantage of seeing and hearing the two medical
men whose profeésional Judgment, reached during that period, is
im'pugned.' We are not, therefore, at the extreme end of Lord Bridge's
"wide spectrum", though we are near it. There is room for a judgment on

) credibi/ity for the reasons given by Brandon L.J. in Joyce v. Yeomans,
supra, at p.556. Speaking of expert evidence, the learned Lord Justice
made this comment: ' 4
“There are various asbects of such evidence in respect of which the trial
judge can get the ' feeling ' of a case in a way in which an appellate
court, reading the transcript, cannot. Sometimes expert witnesses
display signs of partisanship in a witness box of lack of objectivity. This
may or may not be obvious from the transcript, yet it may be quite plain
to the trial judge. Sometimes an expert witness may refuse to make what
a more wise witness would make, namely, proper concessions to the
viewpoint of the other side. Here again this may or may not be apparent
from the transcript, although 'plain to the trial judge. | mention only two
aspects of the matter, but there are others."

7 These are wise words of waming, but they do not modify Lord
Thankerton's statement of principle, nor were they intended to do so.
The relevant principle remains, namely that an appellate court, if
disposed to come to a different conclusion from the trial judge on the
printed evidence, should not do so unless satisfied that the advantage
enjoyed by him of seeing and hearing the witnesses is not sufficient to
explain or justify his conclusion. But if the appellate court is satisfied that
he has not made a proper use of his advantage, "the matter will then
become at large for the appellate court” ( loc. cit, p.488).

8 The only other question of law in the appeal is as to the nature of the
duty owed by a doctor to his patient. The most recent authoritative
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formulation is that by Lord Edmund-Davies in the Whitehouse case.
Quoting from the judgment of McNair J. in Bolam v. Friem Hospital
Management Committee[1957] 1 W.L.R. 582, 586 he said (p.258) that
“the test is the standard of the ordinary skilled man exercising and
professing to have that special skill.' If a surgeon fails to measure L/p to
that standard in any respect (‘clinical judgment' or otherwise) he has
been negligent." The present.case may be classified as one of clinical
Jjudgment. Two distinguished consultants, a physician and a surgeon
experienced in the treatment of chest diseases, formed a judgment as to
what was, in their opinion, in the best interests of their patient. They:
recognised that tuberculosis was the most likely diagnosis. But, in their
opinion, there was an unusual factor, viz. swollen glands in the
mediastinum unaccompanied by any evidence of lesion in the
lungs. Hodgkin's disease, carcinoma, and sarcoidosis Were,
therefore, possibilities. The danger they thought was Hodgkin's
disease; though unlikely, it was, if present, a killer (as treatment was
understood in 1970) unless remedial steps were taken in its early stage.
They, therefore, decided on médiastinoscopy, an operative procedure
which would provide them with a biopsy from the swollen gland which
could be subjected to immediate microscopic examination. It is said
that the evidence of tuberculosis was so strong that it was
unreasonable and wrohg to defer diagnosis and to put their patient
to the risks of the operation. The case against them is not mistake or
carelessness in performing the operation, which it is admitted was
properly carried out, but an error of judgment in requiring the
operation to be undertaken.

9 A case which is based on an allegation that a fully considered
decision of two consultants in the field of their special skill was
negligent clearly presents certain difficulties of proof. It is not
enough to show that there is a body of competent professional opinion
which considers that theirs was a wrong decision, if there also exists a
body of professional opinion, equally competent, which supports
the decision as reasonable in the circumstanées. It is not enough
to show that subsequent events show that the operation need
never have been performed, if at the time the decision tp operate
was taken it was reasonable in the sense that a responsible body of

medical opinion would have accepted it as proper. | do not think that
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the words of Lord President Clyde in Hunter v. Hanley1955 S.L.T. 213,
217 can be bettered:
“In the realm of diagnosis and treatment there is ample scope for
genuine difference of opinion and one man clearly is not negligent
merely because his conclusion differs from that of other professional
men ... The true test for establishing negligence in diagnosis or
treatment on the part of a doctor is whether he has been proved to
be guilty of such failure as no doctor of ordinary skill would be guilty of
if acting with ordinary care."

| 10 ! would only add that a doctor who professes to exercise a
special skill must exercise the ordinary skill of his speciality. Differences
of opinion and practice exist, and will always exist, in the medical as in
other professions. There is seldom any one answer exclusive of all
others to problems of professional judgment. A court may prefer one
body of opinion to the other: but that is no basis for a conclusion of

" negligence. |

11b. The above are the extracts of the judgment that have been quoted for
reference only. The ratio has béen expressed by indicating that a medical
professional may not be negligent merely because the conclusion differs from
that of other professional men. What is more prominent is the proposition as
laid by them stating, “It is not enough to show that subsequent events show
that the operation need never have been performed, if at the time the decision
to operate was taken it was reasonable in the sense that a responsible body
of medical opinion would have accepted it as proper.”

111. One of the decisions cited on behalf of the complainant appellant is the
judgment of the AApex Court in the case of Spring Meadows Hospital & Anr.
Vs. Harjol Ahluwalia, (1998) 4 SCC 39, where in paragraph' 10 some general
principles have been observed including that of res ipsa loquitor which may be

applicable in some situations. However, no direct answer was given with
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regard to the same, but in that case due to theinjecting of a drug, a child
~ suffered a vegetative state of life that was taken into acédunt for awarding
compensation.A |

112. The same judgment on the issue of-error of judgment discussed another
English case Whitehouse vs. Jordan, [1981] 1 All England Report, Page -
267, where the allegation was that an Obstetrician had pulled téo hard in a
trial of forceps delivery thereby causing the head of the child to become
wedged with consequent asphyxia and brain damage. During'trial, the action
of the doctor was held to be negligent but the Court of appeal then presided
over by Lord Denning reversed the same emphasizing‘ that .an error of
judgment would not tantamount to negligence. However, this opinion was
re\"/ersed' and Lord Fraser while delivering the judgment in the House of Lords

observed as under: -

"The true position is that an error of judgmént may, or may not, be
negligent; it depends on the nature of the error. If it is one that would not
have been made by a reasonably competent professional -man
professing to have thle standard and type of skill that the defendant held
himself out as having, and acting with ordinary care, then it is
negligence. If, on the other hand, it is an error that such a man, acting

with ordinary care, might have made, then it is not nggligence. "
113. The commentary by Michael Jones on medical negligence also refers to
certain circumstances regarding pathology reports. The learned Author has
cited a judgment in the case of Abbas vs. Kenney [1996] 7 Medlcal Law
Reports page 47, where it has been held that a misleading pathology report

may result in a finding that a surgeon was not negligent in embarking on
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radical surgery in a case of suspected cancer. The said judgment is extracted

hereinunder:

QsD Abbas v Kenney . 157

Abbas v Kenney

Queen’s Bench Division
Gage J
17 July 1995

Negligence — Gynaecology — Consent — Whether surgeon had obtained
consent to more radical procedure should it become apparent that it was
necessary in the course of laparotomy and oopherectomy — Misleading
pathology reports —- Whether surgeon’s decision on total pelvic clearance was
negligent.

The patient, a young childless woman, was referred for a private consultation
to the defendant, a distinguished surgeon, after having been diagnosed in-
Pakistan as sufféring from papillary adenocarcenoma of the right ovary. On
30 March 1989, after initially embarking upon a laparotomy, he carried out a
total pelvic clearance on the plaintiff, believing her to have cancer in the recto-
uterine pouch as well as the cancer of theright ovary. Before the hysterectomy
and omenectomy, the defendant telephoned the plaintiff’s mother to tell her
what operation he now intended to carry out and the reasons for so doing,
though he maintained that the plaintiff had herself already consented to any
such operation, should it be found to be necessary. In fact, later histology
revealed that the mass which the defendant had believed was cancer was in
factendometriosis. As aresult of the hysterectomy and omenectomy performed
by the defendant the patient would never be able to bear children. The plaintiff
claimed damages from the defendant on the grounds (1) that he had not
obtained her consent to the total pelvic clearance and that if he had sought such
consent she would have refused it; (2) that the decision to carry out the total
pelvic clearance was negligent because the defendant should have regarded
the mass which he found in the recto-uterine pouch as being more likely to be
endometriosis than cancer and that he proceeded to radical surgery too hastily.
Moreover, there were circumstances which should have aroused his suspicions
as to the authenticity of the specimen which had been sent from Pakistan,
including the fact that in the accompanying documentation there had been a
mistake as to the plaintiff’s age and her name had been misspelt.

Held — (1) A doctor has a duty to explain to a patient, in such a way as the
patient will understand, the nature and implications of surgical procedures
which he intends to carry out, but the precise explanation which he gives is a
matter for the clinical judgment of the doctor concerned. In this the Bolam test
applies (Bolam v Friern Hospital Management Committee (1957) 1 BMLR |,
{19571 1 WLR 582). The defendant had explained to the plaintiff that the
standard treatment for ovarian cancer was a total pelvic clearance, but that in
her case he might be able to remove only the right ovary. The plaintiff knew
before the operation that if, after examining her, it was apparent that the cancer
had spread, it would be advisable to remove her reproductive organs. On the
available evidence, the defendant’s explanation to the plaintiff before surgery
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was adequate and was fully understood by her, and there was nothing in his
telephone call to her mother during the operation which was inconsistent with
this. Accordingly, the plaintiff had given real consent to the operation carried
out by the defendant.

(2) The defendant had been misled by the pathology reports from Pakistan
into believing that the plaintiff had ovarian cancer, but the plaintiff had not
succeeded in proving that he had been negligent. The plaintiff’s action failed.

Cases referred to in judgment.

Bolam v Friern Hospital Management Committee (1957) 1 BMLR 1, [1957]
2 AILER 118,[1957] 1 WLR 582.

Chatterton v Gerson (1980) | BMLR 80,[1981] 1 Al ER 257 [1981]QB 432,
[1980] 3 WLR 1003.

Hills v Potrer [1983] 3 All ER 716.

Hunter v Hanley 1955 SLT 213.

Maynard v West Midlands Regional Health Authority (1983) 1 BMLR 122,
[1985] 1 All ER 635, [1984] 1 WLR 634, HL.

Sidaway v Bethlem Royal Hospital Governors (1985) | BMLR 132, [1985] 1
All ER 643, [1985] AC 871, [1985]) 2 WLR 480, HL.

Wilsher v Essex Area Health Authority (1988) 3 BMLR 37, [1988] 1 All ER
871,[1988] 1 AC 1074, [1988] 2 WLR 557, HL.

Action

The plaintiff claimed damages for negligence as a result of which she would
never be able to bear children. The issues before the court were whether the
defendant had properly obtained the plaintiff’s consent to an operation, after
giving her an adequate explanation of the procedures which he intended to
carry out, and whether he had been negligent in relying on pathology reports
from Pakistan and carrying out radical surgery on the basis both of these
reports and of his own assessment of the mass which he found in the plaintiff’s
body during the operation, without further investigation.

Ian Karsten QC and Vivienne Gay (instructed by Evill & Coleman) for the
plaintiff.
Terence Coghlan QC (instructed by Hempsons) for the defendant.

GAGE ]J. The plaintiff claims damages for neghgence against the defendant,
her consultant gynaecologist and obstetrician. The action arises out of the
treatment of the plaintiff by the defendant in March 1989. In that month the
plaintiff consulted the defendant as a private patient, having been referred to
him by a doctor in Pakistan.. Doctors in Pakistan had diagnosed the plaintiff
as suffering from papillary adenocarcinoma of the right ovary.

The defendant was and is a distinguished surgeon, holding a consultancy in
obstetrics and gynaecology at St Thomas® Hospital in London. He has had
considerable experience in dealing with cancer patients, and is described as
having a special interest in oncology.

On-30 March 1989 the defendant carried out on the plaintiff an abdominal
hysterectomy and omenectomy, known as a total pelvic clearance. His reason
for domg so was that, during the course of a laparotomy, he became convinced
that, in addition to the cancer of the right ovary, the plaintiff had a secondary
outbreak of cancer in the recto-uterine pouch, the ‘pouch of Douglas’. In fact,
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subsequent histological tests showed that the mass or lump which the defendant
thought was cancer was endometriosis.

" Itisthe plaintiff’s case that the defendant failed to obtain her consent before
carrying out the total pelvic clearance, and that had he sought her consent she
would have refused it. She also alleges that the defendant’s decision to carry
out this radical surgery was negligent.

The tragic consequence for this very young woman is that she can never
have children. The knowledge that it was unnecessary for all her reproductive
organs to be removed can only serve to magnify the distress and anguish which
this fact has caused her, and will no doubt continue to cause her for some years
to come.

Only liability remains in issue. Subject to liability, quantum has been
agreed by the parties.

Before I turn to the issues in the case, I shall set out a chronology of some
of the undisputed facts, and refer to some of the agreed documents.

The plaintiff’s early life had been in Kenya. Sadly, her father was murdered
in Nairobi in 1983. Following his death, she and her family were taken by her
mother to England. They stayed here for a period of about one year before
moving to Pakistan. The plaintiff finished her education in Pakistan, and by
1988 was living a full and active life, studying for her Bachelor of Arts degree.
In the summer of 1988 she met the man who was to become her future husband.
She intended to marry him at the end of 1989 and to continue her studies to
obtain a Master’s degree, She is obviously an intelligent and well-educated
young woman.

In early 1989 she had two painful menstrual periods. After the first one she
consulted her uncle, Dr Saadiq Hussain, a distinguished doctor in Lahore. He
had diagnosed an appendicitis. On 19 February 1989 an appendicectomy was
carried out by Professor Ullah, a professor of surgery at Lahore. Dr Saadiq
Hussain attended the operation.

During the course of it it was discovered that her right ovary had a ruptured cyst
on its surface. Pieces from the cyst were removed for histological examination.
The cyst was sewnup and the appendix removed. The histological report revealed
adiagnosis of papillary adenocarcinoma. The report itself misspelt the plaintiff’s
first name, put her age as 16 (she was actually nearly 21) and described her as
suffering from pain in the umbilicus, which she was not. It also described the
tissue to be analysed as blackish in colour.

Following the devastating news disclosed by the report, there were discussions
in the plaintiff’s family, and a decision was made to send her to England for
diagnosis and treatment by the defendant. A doctor in Pakistan, known to the
defendant, had recommended the defendant to the plaintiff. He wrote to the
defendant, asking him to see her.

On 28 March 1989 the plaintiff and her mother attended for a consultation with
the defendant at the Wellington Hospital. The consultation lasted 40-45 minutes.
That consultation is crucial to the first issue on liability, namely, whether or not
the plaintiff gave her consent to the operation eventually carried out by the
defendant. The plaintiff and her mother say that she did not. The defendant said
that she did.

At the consultation the defendant was given a letter from Mr Ullah. Inithe said:

‘Small tissue protruding out which was taken out for biopsy and
histopathological examination. Rest of ovary showed small cysts.
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Under running suture of O cromic catgut applied to ruptured site for
control of haemorrhage. Pelvis mopped out of blood and a tube drain
putinthe pelvis and abdomen closed in layers. Appendicectomy was’
also done. Post-operative recovery was uneventful.
Histopathological report: Papillary adenocarcinoma of the ovary.’

Professor Ullah signed it. :

The defendant also had the histological report made in Lahore. Itiscommon
ground that the defendant told the plaintiff that he would have the slide and
paraffin block of tissue brought to him from Pakistan by the plaintiff subjected
to histological examination by Dr Pambakian. ‘

On 29 March 1989, having had the diagnosis orally confirmed by Dr
Pambakian, the defendant telephoned the plaintiff and arranged for her to be
admitted to the Wellington Hospital on 30 March 1989. The written histological
report from Dr Pambakian is dated 31 March 1989. It states: ' ‘The specimen
consists of fragments of moderately-differentiated papillary mucous-secreting
adenocarcinoma.’ There is no dispute that this specimen was correctly -
analysed by Dr Pambakian.

On admission to the Wellington Hospital the plaintiff signed a form of
consent. That reads, after giving her name and address:

‘I hereby consent to undergo at the Churchill Clinic the operation
of laparotomy and oophorectomy, the nature and purpose of which
have been explained to me by Dr Borshoff. I also.consent to such
further or alternative operative measures as may be found to be
necessary during the course of the operation and to the administration
of a general, local or other anaesthetic for any of these purposes.’

That is then dated 30 March 1989, and signed by the plaintiff. In addition,
Dr Borshoff signed:

‘I confirm that [ have explained the nature and purpose of this
operation/treatment to the person who signed the above form of consent.”

At 17.45 on 30 March 1989 the defendant started the operation on the plaintiff.
The operation note of the hospital reads: ‘Diagnosis: Laparotomy and right
oophorectomy.’ During the course of the operation he discovered a lump or mass
in the pouch of Douglas. Believing it to be a malignant mass, the defendant
decided it was necessary to carry out a pelvic clearance. Before doing so, he left
the operating theatre and telephoned the plaintiff’s mother. He told her what he
intended to do,-and the reason for it. The defendant says that she supported his
decision to carry out this operation, although it is his case that the plaintiff had
already consented to any such operation. :

The nursing card index records the following:

‘Phone call from Mr Kenney @ 1815 hours. Spoke to patient’s mother
from theatre. Mother informed [that) surgery has to proceed, given
verbal consent by phone to Mr Kenney. Mother shocked and upset.’

Accordingly, the total pelvic clearance was performed.
The operation notes completed afterwards in typed form show this:
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‘Psannensteil. Malignant tissue in the POD [pouch of Douglas]
with rectum and sigmoid loops stuck to it, as was the back of the
cervix. Ovaries and tubes normal! Liver, kidneys, paraortic nodes,
under surface of diaphragm normal. It was not possible to remove all
the malignant tissue without removing the uterus. Therefore TAH

- {total abdominal hysterectomy} BSO [bilateral salpingo

" oophorectomy) and omenectomy performed with removal of part of
the anterior surface of the rectum and a wedge of sigmoid colon.
Corrugated drain to pelvis. At the end of the operation no malignant
tissue was palpable/visible. Will need chemotherapy and then drugs
diagnosed.’ :

Subsequently, the histological report showed the lump to be endometreotic
and not malignant cancer. On 6 April 1989 the plaintiff was informed by the
defendant of what had happened. The nursing Kardex records the following:

‘Mr Kenney explained exactly the nature of the operation in the
pathology report. The patient appeared to take the news very well.
Was not distressed, but is a little sad, stated “It is my destiny™.’

The plaintiff agreed that this accurately reflected her reaction at that stage.
On 7 April 1989 she was discharged.

Following these events, the plaintiff underwent chemotherapy and sought a
number of opinions from doctors in this country. Various reports and letters
from these doctors and doctors outside this country are contained in the agreed
documents. .

On 8 May 1989 Dr Naylor, a consultant gynaecologist and obstetrician,
wrote to the defendant, setting out some of the plaintiff’s and her mother’s
anxieties. In that letter he said: '

‘Her specific anxieties were:

1. That the specimen from Pakistan actually related to her daughter.
She has checked in the Hospital in Pakistan where biopsy of ovary
was taken and the doctors there have assured her that no other patient
on that day underwent a biopsy of ovary. I have, therefore, assured
her that the specimen relates to her daughter.

2. She wondered how the appearances of endometriosis could have
suggested to you those of a spread from a carcinomatose lesion of the
ovary. [ pointed out that the conclusion you made, and the decision
you took involving radical surgery was just what any other
Gynaecologist of high standing in London or Pakistan would do. [
wenton to point out that due to the extent of this lady's endometriosis
she would never have become pregnant and probably would have
been disabled by severe dyspareunia and dysmenorrhoea. 1 pointed
out that although it was unusual to perform a total abdominal
hysterectomy and bilateral salpingo-oophorectomy in somebody of
21, I had a number of patients under my care who had had this
procedure performed when aged between 25 and 26. They had gone
on to have a happily married life and adopted children. I then went
through all this again with her daughter and for a third time with the
prospective son-in-law.’
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On 17 October 1989 the plaintiff wrote to Mr Kenney In that letter she
reports that she has had other treatment and that she would be coming to see
him for a check-up. At the end of the letter she says this:

‘I would appreciate it if you would write to me at the given address
| and let me know as soon as possible. The rest is fine and I’m not
| doing too badly.’

On 9 March 1990 a letter was written by a Dr Soriero, a gynaecological
oncologist in the USA, to another doctor in America. Itisunnecessary torefer
to the whole of that letter, but towards the end of it that doctor says this:

*The fact that she had only endometriosis at the time of the second
laparotomy leads one to wonder whether she had a borderline tumor
of the ovary initially or a stage 1 tumor of the ovary. It is unfortunate
thatahysterectomy was performed without first determining whether
she had any residual malignancy. Her treatment has certainly been
aggressive up until this point, including the four cycles of cytotoxic
Carboplatinum. I will ask Fouzel to try to gather all of the pathology
material from Pakistan and also the hysterectomy material from
England before determining what hormonal replacement she should
receive.’

Finally, on 10 April 1990, the plaintiff again wrote to the defendant. This
letter was more critical than the earlier letter, which had contained no criticism
of the defendant. She said this:

‘I am writing to inform you that I plan to visit you at the end of July,
as my mother will be there too at the same time. I now feel that I have
got to talk to you about the way I feel. Granted that I did face the
consequences with the utmost courage at the time. However now [
feel that things were done in haste. You might think this emotion to
be merely natural after a great loss. I certainly hope that once again
you might be able to “lay the cards on the table”.’

She then asks for a formal appointment to be sent to her.

In none of those letters is there any mention in explicit terms of the
complaint that the defendant did not obtain the plaintiff’s consent to carry out
the total pelvic clearance. '

In August 1989 the plaintiff married her fiancé. She and her family were
naturally concerned that when her fiancé and his family learned of her
inability to have children the engagement might be broken off. This anxiety
persists to this day. The plaintiff remains fearful that parental pressure may’
cause her husband to reject her and take another wife. Inorder to escape such
pressures she and her husband have gone to live in the USA.

Liability :

Two main issues arise on liability.

The first concerns the question of whether or not the defendant explained to
the plaintiff before the operation that he might have to carry out a total pelvic
clearance and obtained her consent to such an operation if it was necessary.
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The second issue concerns the defendant’s decision to carry out the total
pelvic clearance.

Counsel are in substantial agreement, but notcomplete agreement, about the
principles of law applicable to this case. So far as consent is concerned, I have
been referred to a number of authorities, and in particular Chatterton v Gerson
(1980) 1 BMLR 80, [1981] QB 432 and Sidaway v Bethlem Royal Hospital
Governors (1985) 1 BMLR 132, [1985] 1 AC 871.

In my judgment it is clear from the authorities that a doctor has a duty to
explain what he intends to do and the implications of what he is going to do.
It must be explained in such a way that the patient can understand. The precise
terms, and precise emphasis on what he intends to do is a matter for the
individual doctor, based upon his clinical judgment. In this regard, what has
been called ‘the Bolam test’ applies to this aspect of adoctor’s duty in the same
way as it applies to his duties of diagnosis and treatment (see Bolam v Friern
HospitdlManagement Committee (1957) 1 BMLR 1, [1957] | WLR 582). At
the end of the day, what the court has to decide is whether the patient gave real
consent to the procedure intended.

Mr Karsten accepted that consent may be implied as well as expressed. If
adoctor fails to obtain real consent, the operative procedure will be actionable
in trespass and/or. neghgence

One further legal issue arises on consent. Mr Coghlan submitted that even
if the plaintiff did not consent to the total pelvic clearance, she could not
succeed if I were satisfied onthe evidence thateven if she had been told of the
possibility of -a total pelvic clearance she would still have consénted to the
operation. He submitted that, as a matter of causation on that finding, the
negligence would not have been causative of the damage.

To counter such an argument, Mr Karsten relied on a passage in Chatterton
v Gerson in support of the proposition that if the lack of consent caused the
operation to.amount to a trespass questions of this sort did not arise. In
Chatterton v Gerson, giving judgment, Bristow J said ((1980) 1 BMLR 80 at
89, (1981]) QB 432 at 442):

‘Where the claim is based on trespass to the person, once it is
shown that the consent is unreal, then what the plaintiff would have
decided if she had been given the information which would have
prevented vitiation of the reality of her consent is irrelevant.’

It is to be observed that this part of the judgment was obiter.

Whilst it is not strongly disputed by Mr Coghlan, he relied on further
observations of Bristow J in the same case, and other judges, as indicating that
cases of trespass rarely arise. In Hills v Porter [1983] 3 All ER 716 at 728,
Hirst J said:

q should add that [ respectfu]]y agree with Bristow J in deploring
reliance on these torts in medical cases of this kind; the proper cause
of action, if any, is negligence.’

Counsel for each party submitted that, on the facts in this case, these
complicated issues of causation turning on the difference between a claim in
negligence and a claim in trespass do not really arise for decision. I agree.
However, I desire to add my voice to those of others in stating that in my view
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these cases will almost always fall to be dealt with on the law of negligence
and it will only be in the most exceptional case, if at all, that any difference
will arise from a cause of action in trespass to one in negligence.

As will appear later in this judgment, on the facts of this case I do not find
it necessary further to explore the law of trespass. In any event; when asked
if he wished to amend to alleged trespass Mr Karsten declined to do so.

On the issue of negligence, both parties are agreed that the test first
enunciated in Bolam v Friern Hospital Management Committee (1957) 1
BMLR I, [1957]) 1 WLR 582 and more recently explained by Lord Scarman
in Maynard v West Midlands Regional Health Authority (1983) 1 BMLR 122,
{1984] 1 WLR 634 is the principle to be applied. In that case Lord Scarman
said ((1983) 1 BMLR 122 at 126, [1984]) 1 WLR 634 at 638):

‘It is not enough to show that there is a body of competent
professional opinion which considers that theirs was a wrong decision,
if there also exists a body of professional opinion, equally competent,
which supports the decision as reasonable in the circumstances. Itis
not enough to show that subsequent events show that the operation
need never have been performed, if at the time the decision to operate
was taken it was reasonable in the sense that a responsible body of
medical opinion would have accepted it as proper. Ido not think that
the words of Lord President (Clyde) in Hunter v Hanley 1955 SLT
213 at 217 can be bettered: “In the realm of diagnosis and treatment
there is ample scope for genuine difference of opinion and one man
clearly is not negligent merely because his.conclusion differs from
that of other professional men . . . The true test for establishing
negligence in diagnosis or treatment on the part of a doctor is whether
he has been proved to be guilty of such failure as no doctor of
ordinary skill would be guilty of if acting with ordinary care . .."” 1
would only add that a doctor who professes to exercise a special skill
must exercise the ordinary skill of his specialty. Differences of
opinion and practice exist, and will always exist, in the medical as in
other professions. There is seldom any one answer exclusive of all
others to problems of professional judgment. A court may prefer one
body of opinion to the other, but that is no basis for a conclusion of
negligence.’

These principles are to be contrasted with the test for causation which is to
be decided on the usual balance of probabilities test (see Wilsher v Essex Area
Health Authority (1988) 3 BMLR 37, [1988] | AC 1074)). ‘

I turn to the issue of consent. In evidence the plaintiff stated that, at the
consultation with the defendant on 28 March 1989, the defendant never
mentioned anything about a total pelvic clearance. Her recollection was that
he spoke solely about an operation to explore her abdomen and to do no more
than remove her right ovary and fallopian tube if that proved necessary. She
said that she made it clear to the defendant that she wanted to have children.
His response was that he would treat her as he would his own daughter. She
said that if he had mentioned the possibility of a hysterectomy and total pelvic
clearance she would not have consented to it. She would have sought a third,
fourth, and fifth opinion if necessary before consenting.
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In cross-examination she accepted that Mr Kenney, the defendant, had
.given her hope that her life would be saved and that she might not lose her
fertility. Atfirstshe denied that she had been fearful of these possibilities, but
in my view it became clear during the course of her evidence that, before
seeing the defendant, she could not bring herself to accept the result of the
histological report carried out in Pakistan. On the basis that it was accurate,
I'am quite confident that, as any woman would be, she was fearful of the threat
to her life and to her ability to bear children. - .

She also accepted that the defendant had said that he would carry out the
least extensive surgery possible, consistent with saving her life. However, she
added that in. that context they discussed that that would mean only the
removal of the right ovary. She stated that she understood that the purpose of
the operation was to explore her abdomen.

At one stage she volunteered the answer that she was prepared for the
removal of the right ovary, but, as she put it, ‘after that if it {meaning the
cancer] had spread, he would discuss it with me’. Immediately after giving
that answer she withdrew it, saying that it was a mistake and that that had not
been discussed at all. She accepted that the defendant had not said to her that
the worst thing that could happen to her was the removal of the right ovary,
but her recollection of precisely what he said was a little unsure or foggy, since
she was asking so many questions.

When asked about the letters which she had written to the defendant, which
contained no reference to the lack of consent, she insisted that the full impact
of this aspect of the matter did not strike her.until many months after the event.
Inhertetter of 10 April 1990 she felt she was covering that aspect of the matter
by her comment that she felt that things had been done in haste.

The plaintiff’s mother. also gave evidence about what happened at the
consultation with the defendant. She concentrated on what she said was the
defendant’s promise not to use the tissue and slide from Pakistan, but to
concentrate on material which he himself obtained. She added that the
defendant said that if he found cancer he would only remove the right ovary.
She insisted that this was the limit of what he would do, even if he had found
that the cancer had spread from the right ovary.

She also gave evidence of what, for her, must have been the truly horrifying
telephone conversation which she had with the defendant during the operation.

" She said that she was unable to bring herself to give permission for the total
pelvic clearance. In the end she said that she told the defendant that she would
leave the decision to him.

The defendant stated that he had a very clearrecollection of the consultation.
It was clear in his mind because cancer had been diagnosed in such a young
girl. The effect of his evidence was that he had explained to the plaintiff and
her mother that the standard treatment for cancer of the ovary was the removal
of the uterus, tubes, ovaries, and greater omentum, a total pelvic clearance.
However, in her case, provided that there was no evidence that the cancer had
spread, it could be treated by simply the removal of the right ovary and tube
together with subsequent chemotherapy.

This news was, he thought, greeted with great relief and joy by the plaintiff.
He did not explain what the survival statistics were for the various degrees of
cancer, since it was not his practice to do so. He said that the plaintiff and her
mother expressed some doubt about the histological report from Pakistan.
Their concern was not for the specimen itself but for the report based on the
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slide. He assured them that he would get his own expert to examine the
specimen, and produce his own report. At the end of consultation he was sure
that he had gained the confidence of his patient and that he and she understood
that his main brief was to-save her life, and if possible to save her fertility. He
accepted that he had concentrated on the good chance of being able to limit the
removal to the right ovary. ’

In a written statement produced for the purposes of this action, the truth of
which he swore to, there is the following passage:

‘lexplained to her that the standard treatment in these circumstances
would be toremove the womb, tubes and ovaries together with a layer
of fatty tissue known as the greater omentum. This would be
followed by chemotherapy. I got the impression that this was exactly
what she had been led to expect in Pakistan and she was particularly
gloomy and depressed by this prospect. This was especially so
because she was engaged and about to be married, and this would
have a devastating effect on her by removing any chances of
motherhood. 1 explained to her that 1 would need to have the
pathology checked. If the pathology was correct the least extensive
operation I would be able to perform would be to remove the right
ovary and tube, providing that when I operated there was no evidence
of spread anywhere else in the pelvis or, for that matter, the abdomen.
At the mention of the possibility of a more minor procedure than they
had been led to expect, with the possibility of her remaining fertile,
she was overjoyed. I gained the impression that the patient was a
highly sophisticated and intelligent young woman who readily
understood the implications of our discussion.’

As to the telephone call to Mrs Dhebar, the defendant accepted that he had
put the position to her in stark terms as a matter of life and death that he carry
out the total pelvic clearance. He said that he spoke to her, not because he
needed her consent, but because matters had turned out unexpectedly worse
than he had foreseen at the consultation. He thought it right to explain to the
plaintiff’s mother what he intended to do before doing it. Having gained her
support, he proceeded with the operation. He explained that the consent form
signed by the plaintiff in Dr Borshoff's presence reflected the operation which
he hoped and believed was all that would be necessary, but from the consultation
he was in no doubt that it was understood by the plaintiff that there was no
alternative 1o a total pelvic clearance if the cancer had spread.

On the conflict of evidence between the witnesses on this issue I prefer the
evidence of the defendant. I find him to be a careful and precise witness. He
is obviously a surgeon of considerable experience and distinction. I can
readily understand why he would have aclear recollection of this consultation,
which was with a woman who was exceptionally young to be suffering from
ovarian cancer. . _

The plaintiff, I am sure, was endeavouring to be entirely truthful in her
evidence. However, at that time, in 1989, she must have been under huge
strain and distress. She volunteered the fact that she could not now really be
sure about all that was said, and that some of what the defendant said was now
a little foggy. In her witness statement she denied that the defendant had at
any stage told her that the standard procedure was for a total abdominal
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hysterectomy to be carried out. In evidence she accepted that the defendant
might have told her this. I regret that I found her evidence unreliable.

The plaintiff’s mother was in my view not an impressive witness. On one
piece of her evidence Mr Karsten accepted that she was very unlikely to be
correct. I have the greatest sympathy for her. 1 have no doubt that she blames
herself for much of what has happened to her daughter. However, I feel bound
to say that in my view her evidence has been coloured by an understandable
desire to right what she sees as a wrong that has been done to her daughter.

For these reasons I have no hesitation in preferring the evidence of the
defendant to that of the plaintiff and her mother. On this aspect of the case,
wherever the plaintiff’s evidence and that of her mother conflicts with the
evidence of the defendant I prefer, and accept, the defendant’s evidence to theirs.

This finding is not determinative of this issue. Mr Karsten makes four points
as to why I should find that there 'was no real consent by the plaintiff. In
summary they are these.

The defendant’s own version of his explanation of the options available to
the plaintiff was not sufficiently clear and adequate to explain to the plaintiff
that if the cancer had spread he would carry out ahysterectomy and total pelvic
clearance at that operation.

Secondly, any uncertainty which was in the plaintiff’'s mind after the

consultation as to what the defendant intended to do would have been

completely cured by the unambiguous form of written consent signed by her
on 30 March 1989.

Thirdly, if the defendant really believed that he had obtained a true consent,
he would have no need to have spoken to her mother during the course of the
operation.

Fourthly, his evidence that he would have been faced with a terrible conflict
if Mrs Dhebar had refused to consent to the operation on 30 March 1989 could
not possibly have arisen if he had in fact already obtained the plaintiff’s
consent. ' ‘

Mr Coghlan submitted that if [ accepted the evidence of the defendant there
can be no question of the plaintiff not consenting. He submitted that the
plaintiff was an intelligent young woman. She admitted that she had some
knowledge of cancer and that she was aware that not only her life might be in
danger, but also her reproductive organs. He submitted that her admission that
the defendant might have told her that the standard treatment for ovarian
cancer.was a total pelvic clearance, and that he had said that he would carry
. out the minimum surgery consistent with saving her life, was sufficient of

itself to show that this intelligent young woman was well aware of the options

available for operative treatment.

In the light of these submissions, and my acceptance that the defendant’s
version of events, where it conflicts with the plaintiff’s version of events, is
1o be preferred, I find the following facts.

I find that the defendant did explain to the plaintiff that the standard
treatment for ovarian cancer was a lotal pelvic clearance.

I further find that he made it clear to her that in this instance it might be
possible to restrict the operation to removing the right ovary.

I find that the plaintiff’s evidence that the defendant said that he would
‘have a look’ is consistent with his evidence that he needed to investigate to
see if the cancer had spread, assuming that the pathology reports confirmed
that she had cancer.
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I further find that the plaintiff, being an intelligent and in my judgment
sophisticated young woman, at the time realised that if the cancer had spread
beyond the right ovary the least extensive surgery would mean that the standard
treatment would be carried out, namely the removal of her reproductive organs.

I regret that I find it significant that in neither of her two letters to the
defendant following the operation did the plaintiff explicitly complain that the
operation was carried out without her consent. I cannot accept her explanation
that at the date of the first letter the full significance of what had happened to
her had not seemed to have sunk in, nor that in the second letter the reference
to ‘things done in haste’ was intended as meaning the inclusion of an
allegation of lack of consent. ' '

Further, although at one stage I considered that there might be force in it, 1
do not accept the submission that the plaintiff’s knowledge that her mother
had consented to the operation would have had an inhibiting effect on her.

In my judgment.the plaintiff is not only an intelligent and sophisticated
woman, she is also a determined woman. If, as she stated, she had all along
been aware that she had not consented to this operation, I believe that she
would have said so from a very early stage.

As to Mr Karsten's four submissions, on my findings the defendant’s

" explanation was sufficient to make clear to the plaintiff what he was intending
to do, and was fully understood by the plaintiff. In those circumstances, in
accepting that an operation was to be carried out, by implication she consented -
to this procedure.

On my findings, the second point does not arise. There was no uncertainty.

Astothe third and fourth points, I find nothing inconsistent in the defendant’s
action in telephoning Mrs Dhebar during the operation. His explanation for
doing so seemed to me entirely consistent with the careful and kindly.
approach which it is accepted he exhibited from the first time that he met the
plaintiff and her mother. Neither argument persuades me that he made this
telephone call because he had not obtained consent for this procedure.

I do not find it at all surprising that the plaintiff should now believe that she
did not consent to the operation. Both before and after the operation her mind
must have been in a turmoil of anxiety and distress. Itis hardly surprising that
she cannot now remember clearly what was said to her then, and that she
would now be able to say to herself that she did not consent to this operation.

No one could feel anything but the greatest possible sympathy for the
plaintiff over the tragedy that has befallen her. Iregret, however, that I feel
compelled to reject her evidence that she did not realise that if the cancer had
spread she would have to undergo an operation to remove her reproductive
organs. In my view, her state of mind was that she did realise there was a
possibility, and did consent to such an operation being carried out if it proved
necessary, but that she had high hopes that it would not be necessary.

Accordingly, I find that the plaintiff gave a real consent to the operation
carried out by the defendant.

Negligence

I turn now to the issue of negligence.

Before turning to the factual issues, | propose to set out a little of the medical
background. The following matters I understand to be agreed.

Ovarian cancer, for the purposes of this case, can be divided into two kinds
- epithelial cancer and germ cell cancer. The latter is sensitive to radio- and
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chemotherapy and is therefore more easily cured. Adenocarcinoma is of the
epithelial variety.

- Secondly, epithelial cancer can be subdivided into at least three types of tumour,
namely, mucinous (the Lahore diagnosis in this case), serous and others.

Thirdly, there are four modes by which cancer can spread and form
secondary sites of cancer. One such mode is known as trans-eoelomic spread,
by which the tumour is released into the abdominal cavity and transported by
fluid into the abdomen. It then forms a secondary tumour at the site where it
is deposited.

Fourthly, ovarian cancer in a woman under the age of 24 is very rare.

Fifthly, when ovarian cancer is diagnosed it can and should be staged - that
is, put in a category of seriousness. There are four stages of seriousness,
ascending from stage 1 to stage 4. Stages 1 to 3 are themselves subdivided into
three separate sub-stages.

Sixthly, endometriosis in a woman under 24 in mx]d form is not rare, but in
severe and invasive form it is very rare, but not as rare as ovarian cancer.

I now turn to the decision to carry out the total pelvic clearance.

The plaintiff’s criticisms of the defendant were made under four main
headings. It is said of the defendant that his management and care of the
plaintiff fell below the standards of a reasonably competent surgeon in the
following respects.

His initial examination was madequate He paid insufficient attention to
what had happened on the Lahore operation. He should have regarded the
mass which he found in'the pouch of Douglas as being at least as likely, or
more likely, to be endometriosis than cancer. He proceeded with undue haste
to the radical surgery.

1 have heard evidence from four experts called on behalf of the plaintiff and
two called on behalf of the defendant. These experts were: for the plaintiff,
Mr John McGarry, an independent consultant gynaecologist; Professor Fox,
aleading consultant pathologist; Mr J Carron Brown FRCS FRCOG, a retired
consultant; Dr Graham Read, a consultant clinical oncologist; and for the
defendant, Mr John Shepherd, a consultant gynaecological surgeon and
oncologist; and Professor Stephen Smith, a professor of obstetrics and
gynaecology. '

The defendant, both in his written witness statement and in his evidence,
strongly defended his decision to carry out the total pelvic clearance. He said
that he properly examined the plaintiff, but he deliberately did not carry out
arectal and vaginal examination. The latter decision was made in deference
to the plaintiff’s Muslim faith and the fact that she was a virgin. It was also
in the knowledge that ultrasound scans were to be carried out before the
operation.

He decided to carry out the operation because, on finding the mass in the
pouch of Douglas, he concluded that it was a spread of cancer from the right
ovary. He considered endometriosis but rejected it, since to encounter
malignancy in such a young girl is very rare; to encounter malignancy and
endometriosis would be even more rare. He had had to work on the assumption
that the specimen reported on by the pathologist in Pakistan and by Dr
Pambakian as being papillary adenocarcinoma was correct and, that being so,
the most likely explanation of the mass was a spread of cancer. Since there
was no evidence of ithaving been observed by Professor Ullah in Pakistan, the
likelihood was that it had developed in the intervening six weeks.
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In view of its size, its appearance, its attachment to the surrounding
structures, and the fact that any biopsy would not rule out cancer, he was.
convinced that it was cancer-and that the only treatment was an immediate
resection. This would mean that the uterus could not be saved. In addition,

. it would indicate a stage 2B cancer, for which the only treatment was a total
pelvic clearance.

His evidence that the mass appearance was very like malignant cancer and
not endometriosis was supported by Dr Pambakian. In his witness statement
and inevidence, Dr Pambakian stressed that the idea that it might be other than
cancer did not occur to him until after he had carried out his tests. Its
appearance was entirely consistent with malignancy, and had none of the signs
of powder-burns which are seen in endometriosis. He accepted however that
to some extent his mind was conditioned to think it was cancer because of the
results of his earlier biopsies.

One central factual issue arises on this part of the case. It is the issue of
whether or not the specimen brought from Pakistan by the plaintiff’s mother
was actually a specimen taken from the plaintiff at the operation in Lahore or
whether, because of a mix-up either in the hospital or in the laboratory in
Lahore, it was a specimen from another patient.

This issue is bound up with the issue of whether the plamtlff at any time
suffered from papillary adenocarcinoma of.the right ovary. The experts
completely disagree on this issue.

The plaintiff's experts’ evidence ranged from deep susplcnon about the
Lahore specimen to the opinion that it was highly improbable that the plaintiff
ever suffered from cancer. The defendant and his experts called on his behalf
are of the view that the histology report from Pakistan must be accepted,
having been obtained by a reputable surgeon operating at a reputable medical
centre under the eye of a very respected physician and sent to a reputable
laboratory.

At times the evidence has become involved in extremely technical matters
and argument between the experts. There was surprisingly little common
ground. Itis impossible in this judgment to do justice to all the evidence put
before me by some of the most eminent doctors in the United Kingdom in this
field, and the arguments which they deployed. 1 propose merely to set out the
evidence on both sides in summary form, followed by my conclusions.

The plaintiff’s case on this topic centred round the evidence of Professor
Fox, with whose evidence the other experts for the plaintiff agreed. Professor
Foxisavery wellknown and a very well respected gynaecological pathologist.
He put forward six points to support his view that it was so highly improbable
that the plaintiff had suffered ovarian cancer as to make such a diagnosis
untenable. :

Since he accepted that the specimen brought from Pakistan was properly
analysed as showing papillary adenocarcinoma, it followed that his view was
that there must have been a mix-up of specimens in Lahore. Professor Fox’s
six points were as follows,

(1) Epithelial ovarian cancer in a woman of the plaintiff’s age was extremely
rare.

(2) The symptoms in Lahore of acute appendncms are entirely untypical of
ovarian cancer in its early stages.

(3) Professor Ullah’s description of a not particularly large ruptured cyst
from which material extruded is entirely untypical of a malignant cyst.
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(4) Professor Ullah’s description of taking the extruded pieces is not a
description of a malignant cyst being excised. Accordingly, itis inthe highest
degree unlikely that all of the malignant tumour would have been excised
leaving no sign of it when the defendant operated, and no evidence of it on
subsequent histological examination following the operation in London.

(5) At the operation in London both ovaries were found to be normal, and
the metastatic mass present was in isolation in the pouch of Douglas. This is
entirely untypical of the way cancer would have spread. If the tumour had
disseminated it would be much more likely to have spread to other parts of the
pelvis as well as the pouch of Douglas

(6) On hnstologlcal examination in London no evidence of residual tumour
was found in the right ovary.

In addition, the plaintiff relied on the fact that the spelling of her name, the
mistake in her age, the misdescription of her symptoms and the colour of the
tissue in the histological report from Pakistan, as well as the delay in obtaining
it, gave rise to doubts as to its origin and authenticity.

Against this, the defendant and his experts, while accepting the first of
Professor Fox’s six points, disagreed that the others were of great significance.
They both said that cancer can present in many different ways. In particular,
Mr Shepherd, who is accepted as one of the top six gynaecological surgeons
specialising almost exclusively in cancer patients in the UK, said that it was
entirely feasible for a normal or near-normal looking ovary to be cancerous,
and for that cancer to be excised by surgery or a combination of surgery and
diathermy on a ruptured cyst.

They also relied on a letter Dr Saadiq Hussain had sent, disclosed by the

. plaintiff, in which Dr Saadiq, after making investigations into the possibility
of a mix-up and a mistake in descriptions on the report, stated in clear terms
that no mix-up had occurred. - A notice under the Civil Evidence Act was-
served by the defendant in respect of this document, and no counter-notice
was served by the plaintiff.

Mr Karsten has submitted that I should make a finding ori this issué, and that
my finding should be that the report from Pakistan was wrong. He submitted
thaton all the available evidence it is now clear that the plaintiff never suffered
from ovarian cancer; therefore, he submitted, the specimen taken in Pakistan
must have been mixed up with a specimen from another patient in Pakistan.

Mr Coghlan submitted that a finding on this issue was not necessary, but if
there was to be a finding it should be that the report from Pakistan was
accurate, and that the plaintiff did suffer from ovarian cancer in March of
1989.

I find the evidence and arguments on this issue extremely fmely balanced.
Professor Fox’s six points make a powerful case for a finding that the plaintiff
never suffered from ovarian cancer. On the other hand, Mr Shepherd’s
evidence that all traces of the cancer could have been removed in Pakistan
seems to me to be credible. Dr Saadiq Hussain's letter provides some
explanation for the discrepancies in the pathology report from Pakistan.

At a late state in the evidence, in connection with another matter, Mr
Shepherd stated that the chances of the plaintiff having ovarian cancer and
endometriosis was one in ten million. This statistic appeared to conflict with
other evidence about the coincidence of ovarian cancer and endometriosis
present in pre-menopausal women. However, it was supported by Professor
Smith. If correct, it would make it very unlikely that the plaintiff suffered
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from ovarian cancer, since it is common ground that the mass found in the
pouch of Douglas had proved to be endometriotic in an acute form.

I have considerable reservations about the efficacy of this statistical
evaluation. However, I accept that the coincidence of ovarian cancer and
endometriosis in the form found in the plaintiff at her age would be very rare
indeed. That being the case, and taking into account too the significant
evidence that no trace of ovarian cancer was found in the plaintiff’s right
ovary following her operation in London, not without some- hesitation I
conclude that it is more probable than not that she did not suffer from ovarian
cancer, and that the pathology report from Pakistan was the report on tissue
which did not come from her.

It follows from this finding that the tissue tested by Dr Pambakian, although
correctly analysed by him as ovarian cancer, was not tissue coming from the

- plaintiff.

I turn now to my general observations about the expert witnesses.

In my judgment, the most impressive witnesses on either side were Professor
Fox and Mr Shepherd. Each was possessed of a wealth of knowledge and
experience Each belonged to a small and select group of leading specialists
in their respective fields. Each gave his evidence in firm, at times robust and
clear, terms. They both spoke with great authority.

Of the other witnesses, although she was called as a witness of fact, |
preferred Dr Bates’ evidence to that of Dr Read. Dr Read acknowledged Dr
Bates as a leader in their field of clinical oncology. . He expressed his
criticisms of the treatment of the plaintiff in comparatively diffident terms.
When asked by leading counsel for the plaintiff whether the defendant’s
decision to carry out a total pelvic clearance was within acceptable practice,
after some hesitation he said that it fell short of optimal practice. Dr Bates saw
no reason to criticise what the defendant had done.

I found Mr McGarry’s evidence in some respects unsatisfactory. He had not
treated a patient with ovarian cancer for many years. He said that before
carrying out any operation he would seek the advice of an oncologist. The
impression he gave was thathis experience of cancer patients was comparatively
small, and that his experience was far less than that of the other witnesses. 1
have no hesitation in preferring Mr Shepherd's evidence where it conflicted
with that of Mr McGarry. ‘

Mr Carron Brown gave his evidence in clear and moderate terms. He was
obviously a surgeon of some experience. However, that experience did not
seem to me as extensive in this field as that of the defendant, and certainly not
as great as that of Mr Shepherd. As with Mr McGarry, I prefer Mr Shepherd’s
‘evidence to that of Mr Carron Brown.

Finally, Professor Smith was obviously a doctor of some distinction in his
field. His expertise covered both practice and research. His evidence
supported that of the defendant and Mr Shepherd on the issue of whether it was
reasonable to have diagnosed ovarian cancer rather than endometriosis.

I approach this part of the case against the factual background as I have set
it out, and on the basis of my assessment of the expert witnesses.

The criticism that the defendant failed to carry out a proper initial examination
was not sustained, and not pursued by Mr.Karsten in his final address. The
other three criticisms can conveniently be summarised into one central issue:
was the defendant negligent in deciding to carry out the operation of total
pelvic clearance when he did?
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To this question, Mr Carron Brown gave the answer that it was a difficult
question. His view was that it would have been better if there had been less
haste. He added, ‘It is the only answer I can give’. It is unnecessary to
emphasise that this was hardly the most clear-cut answer to one of the most
crucial questions in the case.

Professor Fox, giving his evidence from the viewpoint of a pathologist, said
that he would have advised the surgeon to exercise extreme caution. He
pointed to the fact that there was such a conglomeration of atypical features
that in his opinion a diagnosis of ovarian cancer was untenable. It was clear
that as a pathologist he thought that the defendant’s diagnosis was incorrect,
and that he had been quite wrong to proceed to radical surgery. In his view,
the defendant could and should have taken biopsies before proceeding to such
radical surgery.

As against this, Mr Shepherd entirely endorsed the defendant’s actions. He
stated that, if he had been the surgeon, he would have carried out more radical
surgery than the defendant did. In cross-examination he prefaced this by
saying that he would have done this provided he had obtained the consent of
the patient and he was satisfied that the pathological findings were correct. He
added that if he did not know the source of the pathological report he would
have checked the source before operating. In his evidence-in-chief he had
stated that he saw no reason to doubt the authenticity of the pathology report,
since a distinguished doctor and relative of the plaintiff, Dr Saadiq Hussain,
had been present at the operation.

In his final submissions, Mr Karsten concentrated on five factors as
indicating that the defendant had failed to take sufficient care before carrying
out the operation. He submitted that the defendant failed properly to look at
the operation notes from Pakistan. This was indicated by the defendant
recording pre-operatively that a cystectomy had been carried out when it had
not. Secondly, he wrongly assumed that the mass which he found had grown
in six weeks. In this respect he wrongly assumed that the surgeon in Pakistan
would have been able to see it and would have noted its existence if ithad been :
there when he operated on the plaintiff. Thirdly, at operation the defendant
had found that the right ovary was quite normal, rather than showing signs of

" cancer spread. Fourthly, he failed to take heed of the alarming discrepancies
in the pathology report from Pakistan. Fifthly, he should have taken account
of all the points made by Professor Fox as indicating that a diagnosis of
ovarian cancer was untenable.

All these matters were put both to the defendant and to Mr Shepherd during
the course of their evidence. Each rejected these criticisms. Essentially each
said that the way in which cancer can present itself is infinitely variable.
Whereas there might have been a number of atypical features, the pathology
report was clear-cut. The defendant said that he saw no reason to doubt that
report, ithaving been checked by his own pathologist. Both the defendant and
Mr Shepherd stressed that a mucinous tumour was a potentially lethal disease.
Inthe circumstances, each defended the decision to operate on the facts known
to the defendant as a perfectly reasonable one. They disagreed with Professor
Fox's opinion that a diagnosis of ovarian cancer was untenable.

On that evidence, and on the basis of miy assessment of the expert witnesses, in
my judgment the plaintiff has simply not proved that the defendant was negligent.

In the end, the criticism of the defendant essentiailly comes down to
an allegation that the combination of atypical features ought to have caused
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him to question the efficacy of the sample of tissue which came from
Pakistan.

I have found on a balance of probabilities that this sample was not a sample
taken from the plaintiff. That finding was to a large extent influenced by the
fact that the histological tests following the operation in London showed no
trace of cancer in the right ovary, something obviously not known to the
defendant at the time of the operation. It does not mean that the defendant
should have been so suspicious of the pathology report as to cause him to
doubt its reliability.

In my judgment there is in the criticism of the plaintiff’s experts the use of

a good deal of hindsight. I do not think that it was nearly as obvious before -

the operation as it was after it that the sample from Pakistan might not be the
correct one. I have already found on this matter that the defendant’s evidence
is to be preferred to that of the plaintiff's mother when he stated that the
plaintiff and her mother expressed anxiety only about the slide and not about
the sample.

Finally, the fact as I have found, that the coincidence of ovarian cancer and
endometriosis would have been so rare in a young woman of the plaintiff’s
age, makes it the more understandable that the defendant, believing the
pathology reports to-be correct, would rule out endometriosis as a diagnosis.
It follows that, in my judgment, the defendant was misled by the pathology
reports into believing that the plaintiff had got ovarian cancer when I find on
balance that she had not.

In any event, as I have already stated, Mr Shepherd strongly supported the
defendant’s decision to carry out the operation. Since Mr Shepherd is
acknowledged to be a very experienced and distinguished surgeon, it seems
to me quite impossible to conclude that the defendant fell below the ordinary
skill of a surgeon practising in this field. Accordmgly, I reject the allegauons
of negligence made against him.

It follows from the above that I must reject the plaintiff’s claim. Itis, I hope,
clear from what I have aiready said that I have the greatest sympathy for the
plaintiff. The facts. which emerge from this case show that she has been the
victim of a tragic mistake. However, for reasons which I have endeavoured
to explain, in my opinion no legal liability for that mistake can be attributed
to the defendant.”
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114. Having said that we may now proceed to deal with the reportA of the

AlIMS dated 01.06.2022 which is extracted hereunder:

ALL INDIA INSTITUTE OF MEDICAL SCIENCES
Ansari Nagar, New Delhi - 110029

No. F 2-18/Medical Board/2022-Estt. (H.) Dated: 01.06.2022

Subject: Report of the Medical Board constituted at AlIMS in compliance of
' Hon'ble National Consumer Disputes Redressal Commission, New
Delhi for expert opinion vide order dated 06.04.2022 in First Appeal

No. 476 of 2019 & other connected matters.

With reference to the letter No.FA/476/2019/NCDRC/2021-22 dated
21.04.2022, received from the Sh. S. Hanumantha Rao, Joint Registrar &
Executive Magistrate (Delhi), National Consumer Disputes Redressal
Commission, Upbhokta Nyay Bhawan, 'F' Block. General Pool Office
Complex, I.N.A., New Delhi-110023, regarding subject noted above, the
Medical Superintendent, AlIMS has been constituted a medical board

consisting of the following members:-

1. Dr. M. Ramam ' - Chairperson

Professor, Deptt. of Dermatology & Venereology

2. Dr. S.V.S. Deo . - Member
Professor (Surgical Oncology), Dr. BRA-IRCH.

3. Dr. Sushma Sagar - Member
Professor, Deptt. of Surgery (TC)

4. Dr. Sudheer Kumar Arava . - Member
Addl. Professor, Deptt. of Pathology

5. Dr. Shipra Agarwal . - Member
Addl. Professor, Deptt. of Pathology

6. Dr. Deepam Pushpam - Member

Assitt. Professor, Deptt, of Medical Oncology
7. Dr. Arif TP, ' ‘ . - Member Secy

Department of Hospital Administration
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The board members convened a meeting on Monday, 1 June, 2022 at 04:00
PM.

All board members were present. The histopathology materials (Blocks &
slides) which were received by the board were reviewed by the board

experts. The medical board after discussion is of the following opinion:

e Section re-stained from the original biopsy slide along with the reviewed slide
from the different centers (Tata memorial hospital Mumbai, PGl Chandigarh,
SRL lab and 1 digital slide in a CD] all together showed an acanthotic
epidermis without any surface ulceration. There is linear proliferation of
melanocytic cells arranged in small variably sized cluster/nests with
occasional singly lying cells, predominantly located at the dermoepidermal
Junction without any definitive evidence of extension into the dermis. Clefting
of the nests in relation to the adjacent epidermis is noted. Eosinophilic
degenerated material (kamino bodies) are also noted at placés. Upper
dermis shows dense chronic inflammatory cell infiltrate with few
telangiectatic blood vessels. The melanocytes on higher magnification
revealed minimal pleomorphism, moderate amount of clear to eosinophilic

' cytoplasm, round to elongated nucleus with an occasional proMinent
nucleoli. Atypical mitosis/necrosis is not noted.

» Overall histomorphological features are suggestive of Spitz Nevus
Note: Malignant melanoma is a close differential diagnosis of Spitz nevus
due to the presence of some overlapping histological features. In the current
case, absence of more than occasional mitotic activity, necrosis, asymmetry
and ulceration as well as the presence of Kamino bodies favor the diagnosis
of Spitz nevus

e Immunohistochemical stained slides on review revealed that the proliferating
cells are that of melanocytic origin (Positivity for S 100, HMB 45 and melan A
with cytokerétin negativity) ‘ :

.» All the submitted hematoxylin and eosin stained slides for review in Box- 2
showed marked. fading artifacts. Hence no definitive opinion was possible on‘
these slides. |

o Sections cut and stained from the single paraffin block bearing no: S-14-
1385 revealed presence of tiny focus of junctional mélanocytic nevus

components on which further definitive opinion was not possible.

-
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e Sections cut and stained from the 33 paraffin blocks provided, revealed that
all the resected margins and soft tissue components included are free from
the lesion ’ '

o All the lymph nodes included in the sections show histomorphological

features of reactive hyperplasia without any evidence of metastasis.

115. A perusal of the said report would reflect a comprehensive
consideration of the material on record and with specific findings having been
recorded therein. A report submittéd by an expert body cannot be ordinarily
discard'ed.unless any error can be pointed out that may prejudice the opinion
one way or the other. As a matter of fact the Apex Court has held that the
credibility to such reports has to be given and as noted above the report dated
01.06.2022 was rendered on the request of this Commission through specific
orders passed for analeing the material on record as well as the reports from
various sources.

116. Coming to the findings recorded in the said report, we may at the outset
once again reiterate that we have no doubt that thé‘appropriate material as
diépatched by this Commission had been received by AIIMS and the same
was duly analyzed és indicated in the said report. The report categorically

records that degenerated material has been noted at places, but “atypical

mitosis/ necrosis is not noted”. The second important observation made is

that the overall histomorphological features are suggestive of “Spitz Nevus”.
It then goes on to record in the note that malignant melanoma is a close

differential diagnosis of Spitz Nevus due to the presence of some overlapping

histological features. In the case at hand, absence of more than occasional

mitotic _activity, necrosis, asymmetry and ulceration as_well as the
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presence of Kamino bodies favour the diagnosis of Spitz Nevus. The IHC

- stained slides indicate that the cells are of melanocytic origin.

117. The post-surgery paraffin block appeared to be free from the lesion and

the lymph nodes included in the sectidn indicated histomorphological features

of reactive hyperplasia withdut “any ev‘idenée of metastatis”.

118. In our considered approximation, the said report seems to indicate that
there were some overlapping histopathological features due to which a
diﬁerential diagnosis of malignant melanoma came close to Spitz Nevus, but

on examination of the other features of "absence of any mitotic activity,

" necrosis or ulceration”, the diagnosis favoured Spitz Nevus which seems to be

benign and not malignant.

119. In the present case, there are two peculiaf things namely that the
consent for surgery was given by the complainant who herself was a Dentist in.
the medical line. The question about the pathological tests dafed 02.08.2014
and 07108.2014 by the Dayanand Medical College prior to the operation were
apparently conclusive on malignancy, but the tests conducted later on
indicated 6therwise as has been the case of the complainant. The fact is that

the report that was given with an opinion of malignancy was also

‘acc_ompanied by an advice for Marker tests to be conducted out of which

facilities for two of the tests were not available. It is for this reason that the
Pathologists have taken a stand that the said report was incomplete and the
surgery ought to have been performed accordingly. The surgery was

performed on the 07.08.2014 on which date arrived the test of

Tt
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Immunohistochemistry where the Marker S-100 indicated positive in tumor
cells and the Cytokeratine test indicated negative in tumor c;ells. However the
impression recorded is that the findings are consistent with malignant
melanoma. The Surgeon therefore seehs to have proceeded on the strength
of these tests which though indicated as conclusive on malignancy, yet
advised for the other Marker tests thé facilities whereof were not available in
the Dayanand Medical College.

120. It is therefore a possible doubtful borderline error that can be construed
from the reports of the pathologists dated 02.08.2014 aﬁd the IHC report
dated 07.08.2014. We say this because the patHoIogists had apart from
observing suggestive of malignant melanoma had clearly advised the marker
tests to be conducted. This in our opinion ought to have been confirmed
before bringing the complainant under the knife. Instead the IHC report dated
07.08.2014 states that the tests were consistent with malignant melanoma.
The vcomplainant herself had applied for obtaining the block slides which was

allowed by the DMC ddctors, but without actually waiting for the examination

~ of the said block and slides or the marker tests that were received later on, the

surgery was performed on 07.08.2014. Neither the complainant awaited any
second opin'ionAor waited for the outcome of tests prior to the surgery, nor did

the block and slides could be examined by the DMC once again for review or

~ any other confirmatory test as the block and slides had been sent to the SRL

Labs, which they alleged had been handed over to the complainant, but the

fact remains that the block slides were returned back on 27.08.2014. No
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request was made by the complainant to the DMC in writing for any other
confirmatory test and oh the other hand the DMC also did not carry out any
confirmatory test. |

121. Tﬁere Were contradictions ir‘1Asome of the pathological reports including
the correctness thereof and the Iis;c of these pathological reports has already
.been extracted hereinabove and were the s_ubject matter of assessment by
thé All India Institute of Medicél Sciénces when the matter was sent by this
‘Commission for an expert opinion. The di.screpancies have been péinted out
by both sides claiming advantage and we also agree that ‘thére were
conflicfing opihions.a.s to whether the malignancy was certain or not. However,
it is clear that the cbmplainant did require a surgery even if it was spitz nevus.
None of the opinions or the medical literature as relied on 'by the parties
including that by the complainant do indicate that the surgéry was t<‘)tally'
unwanted. The surgery was-required may be and probably to‘ a lesser extent
as claimed by the complainant withoqt disturbing her nervous and muscular
system. We therefore rest our conclusions on the final expert opinion of All |
India Institute of Medical Sciences dated 01.06.2022. |
122. What comes out of this diSqussion -on the events as unfolded is that the
description of the diagnosis of malignant melanoma on the reports .dated
02.08.2014, followed by fhe IHC report dated 07.08.2014 though reflected as
“consistent’ was not a confirmed report, but on the basis of the potential of the
supposed maligna'ncy,.the reports were issued'by DMC in the absénce of a

complete confirmation of the marker tests that had been advised by itself. The
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report is being described to be not a final report by the patholqgists in their
affidavits, but if that was soA, then according to the guidelines cited on behalf of
the complainant and the standard norms for carrying out a biopsy, the repoArtl
ought to have categorically stated that it was not é confirmed malignancy, and
was rather subject to any further pathologicél, hiétopathological, morphological
or clinical tests. It is clear that the pathologists in our opinion seem to have
acted deficiently by not expressing their doubts, which they subsequently
seem to be projecting as not a final report in their affidavits. The doubt ought
to have been expressed clearly if. it was not a final or'a confirmed report. To
the contrary even though the 02.08.2014 report states “suggestivé of
maligﬁant melanoma” the IHC re‘port dated 07.08.2014 categorically records
to be “consistent® with malignant helanoma. The above discussion therefore
leads to the conclusion that the pathologists to an extent were not correct in
their assessment about malignancy and in the circumstances of this case, we
find them to be partially negligent.

123. The State Commission while recording its findings entered into the
issue of informed consent aﬁd came to the conclusion that fhe conseni forms
were signed by Mr. Ravinder Singh, the husband of the complainant on
07.08.2014 before the surgery. The inference drawn by the State Commission
and the reasoning given stands reéorded in paragraph 95 to 106 of the
impugned order that has been extracted hereinabove. The State Commission
while relying on the decision of the Apex Court in the case of Samira Kohli

(Supra) held that unless the procedure is necessary to save the life or
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preserve the health of the patient, as 'it may be unreasonable to delay any
further procedure, it is only in such situations that it can proceed without a
consent, or else the consent of the patient is necessary. It was therefore held
by the State Commission that the complainant, who was herself a Dentist,
ought to have been infor4med about the nature and extent of complications_
involved and the risk of surgery. This does not appear to have been done nor
were the relatives intimated about these complications. The State Commiséion
further observed that it has not come in evidence as to who had filled the
vconsent forms and how, nor any such person was examined, nor an affidavit
placed on record.-

124. We have perused the documents on recdrd and the Anaesthesia as well
as Surgery Consent Form-A has béen signed vby the husband of tﬁe

complainant who is a doctor. The same is extracted hereinunder:
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‘ il w"
LUDHIAN A et

Near Octrol Post, (Fptazepur Road, {udpiana. 142 0 (PY)

M DIWAY Phono : #31-161-5058502:80, - 1stmg
) Emergency : #91-161-5099501, Ambul..n« 491161

HOSP ITAL Eull: infoiluchlanamedivays.com Webshia : dblnmeihisyscon

A Super Speclallly Hospltal & Trauma Cantre R e SO =

CONSENT FORM - A
CONSENT OF PATIENT FOR ANAESTHESIA AND SURGERY -

Name of the Patient mo walt @rguf Age/Sex _2:7{3://4'

' (BlockLetisrsy S
UnlvWard/Bed Dher 102 . CRNO. ﬁﬁa.?a$
(Block Letters)

I here by make adecision of my own free will and give consent to the operaﬂve proceduyl
locep tlich, Enciotum Fece + Ri Horobilieof 6&?0‘
wife/daughter/father/mother {4 Y ondate -7/4_6//((_ -

» .
by Or. _AS.DAM.WA § and his/her team. Under any type of . -
anaesthesia(GA/Regional/LA) administrafed by Or. ___ Lotuh " and

his/her team as may be deemed necessary. The effects and nature of the anaesthesia and dperaﬂon and the

necessity of an altemative operative procedure have been explained to me in the language funderstand.

1 have-also been explained that any operation or procedure involves risk and hazards which

maybe serious or even fatal.

fturther. give my consent to release of professlonal and / or other infornsation from the

medical record as deemedfnecessary in acoordahoewilh the rules and policies of the hospital.

Witnass W Signature Q\#\

" Signature ( [mMA/ Name Z’\“"\Wfﬁ &\\M\
' Name H Huseamn.

Relationship with the Patient

k pate.. "!/,fx,l“.’

125. The abovementioned form has been signed on 07.08.2014. On the
same day and at the same time, the High Risk Consent Form-B for
Anaesthesia and Surgery was also signed by the patient — complainant and
her husband. The same is extracted hereinunder:
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LUDHIANA
- EDIWAY%

\__—~HOSPITAL

A Super Speciality Hospital & Troumg Center

HIGH RISK CONS

Hear Octrol Post, Fefozepur Road, Lughlana. 142 027 Pb)
Phone @ +91-161-5099502-505, Fax : 91-161-5099506
Emergency ; +91-161-5000501, Ambulance : +91-161-5096300 .
E-mal: Info@ludhlanamediways.com Websita : ludhlanamediways.om

L RARD HaRSS

CONSENT FORM - B

ENT FOR ANAESTHESIAAND SURGERY

lunderstand that/My relative fall into category of a High Risk patient forsurgery & enassthesia because in add_it_fon
to the present problem /My patient aiso suffars from one or more of the following additiona! diseases as identified
below which can complicate the course of pre-operative period and add to the risk of surgery and anaesthesia,

Heat disease _
Diabetics

incapacitating restrictive/
Obstructive lung disease

Servere anaemia
Renal Failure
Difficult upper airway

Patients wath fuil stomach
Deranged neurological status

H.LV. Positive/

Immuno compromised Allergies

-

e
A
" DECLARATION :

High blood pressure
Other endocrine disorders
Blood dyscrasias

Shock .

Electrolyte and base imbalance

Servere chest injuries/ploytrauma/R.TA.
. Muttiple organ disease syndrome

Hepallc disorders

Any other

L7 |hereby afterunderstanding the grave riskinvolved give my consent for the best Interest of my self/my patient.
% iMy patient also understand that there is a High Risk of intra-operative hemorrhage and damage to surrounding

. structures and there is no guarantae of cure.

!

; Kagse.......... |
Date -7’[///(/ ..... '

Name /(am)afpftz(’

Witness . \L1¥4.
Name .k

’

cpaotitarnrosasrestsnesinirelines

Although it is impossible for the doctor to infort me of every possible complication that may manifast itself dunng
" anaesthesla or surgery or at a later date, all my queries have been explicity answered and | give my. consent for any

therapeutic/resucitative measure that may be needed.

.\
Patient ....... W

SIGNATURES . : ,{‘/ '
Relative.... . o

Date ?{f/l‘lx
Relationship ... Het® ’dNﬂ\ .....................

Anéeslhesla (/:L ,.
Name @—/2&‘(«-—0_

Date ........ ?{f “{ ............. s

126. The aforesaid documents were very much on record that establishes

that all precautions for taking consent were taken.
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127. The complainant herself has argued the matter before us and we find
her to be quite conversant with the nuances of medical science, she herself
being a dental doctor. We find it difficult to presume that the complainant had
no idea about the consequences of thé SuArgery that was to be undertaken on
the basis of the pathological reports indicating f‘suggestive" of malignant
melanoma. ‘Thus, the prbcedure that was to be undeﬁaken for surgery was
known to the con'jplainant who had undertaken this decision to consult the
OP-3 or for that matter, even OP-4A. The State Commission ha§ also recorded
the fact that the’ patient herself was a dental doctor. .If that is so, then the
complainant also knew about the type of form and the nature of consent that
~was to be filed up, and we do not find any objections taken by the
complainant to the filling up of the consent form'-by her husband. It is not the
case of the complainant that she went in for surgery without any informétion
about the surgery that was going to be performed on her: She herself being a
dental doctor, it would be rather unreasonablé to presume that she was not
having any idea about the consequences of such surgery, including facial
disruptidn.‘To presume that there was no knowledge,'or very little knowledge
about the procedure to be undertaken would not be fair on the facts of the
present case inasmuch as the complainant herseif has indicated th.at'sh'e had
consulted the OP-4 and she had taken the decision to get the surgery
performed. It will be difficﬁlt for us to presume that the complainant was such
a patient who was unaware of what was going to happen and the manner of.

the surgery.
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128. 'Th'e second part of it is the information reg'arding the consequ'ences of
thé risks involved in the surgery and the post operative complications.
Unfortunately, in thle present case, as soon as the report from the pathologist
was received indicating “suggestivé” of mélignant melanoma followed by the
IHC report dated 07.08.2014, a decision was taken to get the‘ surgery
conductedl with - the active consultation of the complainant, 'who had the
capacityAto givé cénsent. She was also refer'red' by Dr. Igbal Singh and her
. brother who'is a doctor, was in touch with Dr. Surﬁeet Jain. Thus, it cannot be
said that the complainant was uninformed or lacking in any capacity to
understand the consequences of an excision of the right cheek. The broad
naturé of the procedure and the nature of the surgery was understood by her,
but as is evident from the facts of the present case, the surgery was
performed in a quick successi'pn of ,the IHC report on 07.08.2014. The
.complainant knew about the pathological ‘reports and she was given to believe
that the diseése was malignant on the basis of such reports and consequently
the surgery was p_erformed.v - |

129. The case of the complainant is that the surgery Was performed on the
basis of wrong pathological reports. In our opinion, that is a different issue
" regarding negligence,. but to construe that there was an absénce of informed
consent- for the sufgery may n‘ot be correct. The finding of‘ the State
Commission ‘that no person has been examined to prove the filliné up of the
consent form-cannot be a ground to disbelieve the consent form haviﬁg been

sighed by the complainanf and her husband after fully understanding the
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nature of the surgery that his wife was to undergo. The treatment of
malignancy by itself is a high risk surgery and the entire case of the
complainant is thalltA the removal of the mole by Dr. Tah had led to the doubts
about the existence of comblications. The compléinant was not unaware of
surgi‘cal procedures,'inasmuch as admittedly she had undergone a kidney
transplant seyeral years ago and was under immune suppressant drugs at the
same time herself being a dentist. The complainant, therefore, could have
very well sought any information that she wanted about any surgery béing
advised in the background of the pathological reports. The complainant could
have herself elicited further information, but-it seéms that the complaihant in
this situation rconsented for the surgery that was performed on 07.08.2014.
The consent form having been signed by none else than by the complainant .
and her husband does not dilute the impact of the consent, ‘and therefore the
State Commission was not justified in drawing an adverse inference, and to
that extent the discussions made and the conclﬁsion arrived at by the State
Commission does not appear to be tenable. The State Commission has
clearly erred by referring to only one consent form and has overlooked the
high'risk consent form that has been signed by the complainant and her
husband. We therefore do not agree with the finding of the State Com’mission
holding the OP-2 to 4 to be negligent in proceeding with the surgery without
any consent or informed consent from the complainant. | |

130. The next aspecf of the matter is the involvement of Dr. Sumeet‘Jain, the

OP-4, in the conduct of the surgery, which the complainant alleges was
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actually performed by him. For this, the complainant has also relied on her
evidence relating to the consultative process leading to the surgery and the
communications between her and Dr. Sumeet Jain. The State Commission in
paragraph 109 and 110 of the findings ‘r'ecorded by it has relied on the
WhatsApp conversation and audio talk recordings that were exhibited as C35
and C24 respectively and have been quoted in the above noted .paragraphAs.
The complainant has also urged that it was Dr. Sumeet Jain who was a
qualified oncologist and it is he who had introduced her to his féther OP-3,
who is also a surgeon. It is the contention of fhe complainant tha.t even though
the documents of Mediways Hospital have only been signed by Dr. Satish
Jain, but that does not in any way establish the absence of Dr Sumeet Jain.

131. What we find from the documents on record is that Dr. Sumeet Jain has
taken the plea that he waé employed in the Dayanand Medical Colllege and
was not on the payrolls of Mediways Hospital. The contention is that there is
no evidence to indicate that.he. was in any way, connected with the surgery
that was performed in-Mediways Hospital. Mr. K. G. Sharma, learned cdunsel
has further relied on the affidavit of one Dr. G. S. Brar filed before the State
- Commission and brought on record vide IN1.1465/2024 filed on 29.07.2024
vide Diary- No. 26415. The affidavit file_d on behalf Qf the hospital, OP-2, in
paragraph 12 categorically states that Dr. Sumeet Jain (dP-4) has never been
associated with the hospital in any manner whatsoever a‘n'd all allegations
‘pertaining to the involvement of OP-4 in the surgery have been vehemently

denied. It has also been stated that the complainant had been referred to OP-
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3, Dr. Satish Jainv, who is a famous Onco Surgeon, by none else than Dr. Igbal
Singh Ahuja, who happens to be a close relative/uncle of the complainant. It -
has also been stated in the said affidavit of the hospital that Dr. Sumeet Jain
had only put a favourable word for taking care, she being a friend of the OP-4.
It has also been stated that in fact, .the compléinant had been called upon to
. come after five days in the OPD for follow-up treatment, but she did not turn
up for any further examination. The surgery was opted by the complainant,.
keeping in view the long-standing 35 years experience of Dr. Satish Jain. It is
therefore submitted on behalf of Dr. Sumeet Jain that he had only discussed
her problems with Dr. Satish Jain and dropped in a favourable word for her
surgical treatment. This fact is also stated in paragraph 3 of a replyNVS filed
before the State Commission by Dr. Satish Jain. As a matter of fact, the OP-3
in his affidavit has also stafed that he was thireatened by accusing his son and
defaming him and further involving him in litigation.

- 132. Apart from this, Dr. Surheet Jain, OP-4 before the State Commission, in
his reply and affidavit has stated that he has a special degree of MCH' based
on the “extremeties” of melanoma lin' India and it is because of this
qualification that the éomplainant had sought friendly inputs with refereﬁce to
a common friend, Dr. Ashish Ahuja, Associate Professor of SUrgery, ‘DMC
Ludhiana. This opinion was also sought with reference to the real brother of
the complainant, Dr. Jaspreet Singh, who was pursuing his fellowship in
cardiology in USA, and it was through these common links that the OP-4 had-

been contacted to give his opinion or friendly advice for resolving this medical
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problem of the complainant. It has been categorically statéd in' the said
affidavit that it was on account of the aforesaid friendly advice that views had
been exchanged with the brother of the complainant, Dr. Jaspreet Singh, on
06.08.2014 and again post-surgery on 18.08.2014, for which reliance was
' pléced on emails éf the said dates that were filed on record. |

133. The affidavit further states that the role of OP-4 was limited to that
-extent and any other allegations made are denied and therefore fhe said
opposite party cannot be blamed for any good gesture having been shown.
134. The OP-4 had alsolstated that he was a super specialist onco surgeon
trained from Tata Memorial Hospifal, Mumbai, and apart from giving ohly
| suggestions, the OP-4 was neither involyed in tHe decisi'on-making either pre-
operative or post-operatilve care of the complainant. With regard to his
presence in the hospital on the date of thé surgery, an affidavit of Dr. Brar was
filed in evidence to subétantiate that the OP-4 was with the Dayanand Medical
College as a docfor on that date -and therefore. his participation in the surgery
~ was refuted.

135. The'submissions of Mr. K.G. Sharma, Iearned counsel on behaff of Dr.
~Sumeet Jaih, have been advanced by pointing out all these averments, as

well as the affidavit of Dr. Brar which is extrécted hereinunder:
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2
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J3 2\
H :' RF .
1, the above named deponent do hereby, A '
\\’é,
declare as under - N ao—

1. That the deponent i¢ 3 highly qualified and weli kncwn
Surgical Oncologist having 17 years of experience. The deponent is
acclaimed surgeon and is heading the department of surgical

oncology in DMC Hospital.

That Dr.Sumeet Jain was working in DMC Hospitat in

Apgust, 2014 and as per the service rules of DMC Hospitai he is

cdmplex surgery (Transhiataic qo;;.lag._rtomy) at DMC Haspital for

&W_hich'he was engaged in operation theatre for not less than ‘6 hrs,

till 3.45 PM. This complex surgery could also have lasted longer in
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duration. Thereafter, Dr.Sumeet Jain was also involved in post

operalive care of the patient. The duly attested photocopy of OT

register dated 07.08.2014 is annexed herewith as Exhibit OP-

3/20.

That the complainant/ Dr.Kanwaloreet Kaur had visited E
the depenant with her histopathological report dated 02.08.2014 on Ji
perusal of whicii the deponent had advised for surgery in form of
wider excision / surgery tur tihe removal of lesion and expiamned to i

her the pro and cons of neck dissection. The complainam and her |

* brother Dr.Jaspreet Singh were curious ana iisistent on necxk

-dissection and were advised lo seek second opinion if they wish to

i Place: AR gy
s Dated: Lintees: Ryp

bl

- tetsunier Disputes Redressal
Cunonegon, Punyub,

i CHANDIEGA 2031\
R @/\‘A\
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136.. W'hat we find from the findings recorded by the State Commission is
that heavy reliance has been placed on the WhatsApp conversation and the
audio talks in September, 2014 and the State Commission has believed the
said conversation'to conclude that Dr. Sumeet Jain had performed the actual
surgery along with his father. There is no indication or assessment by the
State Commission of the stand taken by Dr. Sumeet Jain in his affidavit or the ,
evidence of Dr. Brar in his support.

137.4 We find that there is no‘cross-exarﬁinetion of Dr. Sumeet Jain or
'interrogatory .issued and it is the WhatsApp conversation and the audio talk
recorded long after the surgery that was made the basis of the contention as
pleeded in the complaint that Dr. Sumeet Jain had performed the surgery. On
the basis of this material, we find that the State Commission did not assess
the evidence of Dr. Sumeet Jain and his contentions raised in his reply. The
WhatsApp conversation does indicate that Dr. Sumeet Jain had made
suggestiqns and had also talked to the complainaht, but apart from thet, he'
had also sent two mails on 06.08.2014 and then later on 18.08.2014 tp the
brother of the complainant. This in all probability demonstrates a consdltative
communication regarding the surgery. But there is no clinching material to |
conclude the presence of Dr. Sumeet Jain inside the operation theatre and the
actual performance of surgery by him. The diseharge documents and the
hospital documents nowhere indicate the presence of Dr. Sumeet Jain at

Mediways Hospital and on the other hand, the affidavit of Dr. Brar has
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nowhere been discussed by the State Commission or discarded as untruthful
or unreliable.

138; ‘Thus, on an appreciation of the aforesaid facts and the evidence on
record, we find that it could not be established convincingly that Dr. Sumeet
Jain had participated with his father in ttte actual performance of the surgery,
even though he had involved himself in some suggestions and opinien
through his communications between the complainant, her brother, and then
forwarding the suggelstions with reference to the eame to‘ his father, the OP-3,
Dr. Satish Jain. It is also admitted that Dr. Sumeet Jain is from the specialised
ﬂeld of oneology, particularly his work on melanoma, and therefore it is quite
possible for him to have tendered his opinion, more so to a friendly family and
to the complainant who is stated to have been known to him. The reference
also by the relative/uncle of the complainant, Dr. Igbal Singh, indicates the
friendship _and acqua'intance between the parties and therefore, it is probable
that the suggestions of Dr. Sumeet Jain may have played a role in the
procedure and the ultimate performance of this surgery. The question. is

whether a conclusion can be drawn about his negligence in the actual

performance of the surgery?. In this case, the consultation and the

cotnmunications between Dr. Sumeet Jain, the complainant, her brothe'r, and
Dr. Satish Jain do indicate the contributions of Dr. Sumeet Jain towards
consultation only, but there is no preof or evidence of any actual participation
in the performance of the surgery by him so as to establish negligence on that

count.
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139. In the given circdmstances, Dr. SumeetlJain cannot be held liable for
any negligence in the actual performance of the surgery, but his suggestions
and the communications do indicate his involvement in the background that he
had a friendly acquaintance with the complainant, who was referred by her
uncle and whose brother from USA héd been télking to Dr. Sumeet Jain. This
affinity does indicate that there were inputs given by Dr. Sumeet Jain, who
was himself a trained oncological surgeon. The surgery was performed
undoubtedly by Dr. Satish. Jain, who is the father of Dr. Sumeet Jain. There

may be, therefore, a genuine doubt about his actual presence in the operation

| theatre along with his father, but there is no doubt about his association and

involvement of offering inputs to the extent indicated above.
140. The situation turned detrimental because of the pathological reports that

followed from the Dayanand Medical College and the facial surgery was a

major-surgery.

141. The Complainant has raised her submissions narrating her medical
journey in respect of surgery and has urged that the diagnosis of Cancer given

by the pathologist was a wrong diagnosis and was not an error of judgment.

The opinion of malignancy was an incorrect assessment and the report was

preparéd wifhout exercising due care.

142. It was urged that'the Medical Board of the All India Institute of Medical
Sciences in their report dated 01.06.2015 mentioned a rare skin .conditi'on but
it nowhere indicates malignancy. The Laboratory reports, all cross the country

and even abroad have indicated the disease to be a typical Epithelioid Nevus

. I
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or a Compound Nevus or a Dysplastic Nevus or a Spitz Nevus or a Spitzoid
Tumor of uncertain malignant potential with no sign of malignancy. Thus, the
reports indicate a care n'on-cancers}dia.gnoses and the wide local excision
was made with limited margins. This was with a removal of 1-2 mm of rim of
normal appearing skin. To the contrary an extensfve and deep surgery of the
face and neck was performed damaging the nervous system theréby reducing
the strength of the right shoulder and causing fadial paralysis apaﬁ from the
plastic surgery complications.

143. The Patholégical reports and the Radiological Reports including the
MRI scan that was done.thereafter nowhere established the diagnosis of
malignant cancer. |

144. Biopsy had been conducted by adopting the process of the applicable
markers but confirmatory tests ought to have been done by reflecting the
stage, the thickness and the depth of the examination to confirm any
maligna‘ncy which was not done. I[n the absence of any malignancy the
Pathological Reports indicated that the report was benign.

145. |t was pointed out that-the guidelines for the patholégical tests and the
standard protocol was not followed and fhe surgery could not have been
performed without ascertaininglthe stage of the cancer or malignancy in terms
of the Standard Marker Tests. The Repprt of the Dayanand Medical College
does not even mention thé site of the growth, the size and the diameter and
the height of growth and whether the specimen was complete or incompléte.~

There was no measurement mentioned and the core technical dimensions

FA Nos. 476_479_664_1637_1639 of 2019 Page | 213

.
\
N
1/'“
.




were missing. It is however submitted that the markers that were suggested
by thé Dayanand Medical College would differentiate between the types of
skin cancer but not from a cancer from a non-cancer. The Diagnostic Markers
- that could have determined‘the malignancy potential of a Biopsy have not
been attempting in the event there was a dilemma. |
146. The Dayahand Medical ..College also failed in its duty to retain the '.
records and appropriate doc‘umentat‘ions before releasing the sites and block
to the Complainarit.. This was yet another lapse on their part.

147. Apart from this, the Complainant has ‘also relied on the oral talks
betweén her and the péthologisf to confirm that they maintained their
diagnoses till the end. The patholdgists were well aware of the proposgd
surgery and therefore there was no adviéé given that the surgery should not
be performed till the Marker Tests are confirmed. On the other hand, the
pathologists h.ave taken up a‘case that the surgeon had never reverted back
to seek any further examination or confirmation aboﬁt his doubfs regarding the
tests.

148. The contention is that the stand of the Opposite Parties about
uncertainty in the reports cannot be a groUnd to hold them negligent is
incorrect, in asl much as, it is evident that they were uncertain of the diagﬁosis
and therefore fo confirm Melanomé Cancer further tests and opinion ought to
have been rendered including a Breslow Thickness Test in order to ascertain

the stage and 'other features of the tumor.
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149. The contention of the pathologists and surgeons about the different
types of nomenclature used in the tests indicate inconsistency and
uncertainty, énd therefore even the opinion given by All India Institute of
Medical Sciences on 02.06.2022 has no firm foundations.

150. The Complainant has relied on the decision of Vinay Srivastava Vs.
Dr. P.S. Hardia, to urge that this is not a case for error of judgment and is a
clear case of careless diagnosis, 2013 SCC OnLine NCDRC-4. Another
'judgment relied on is that_ of Maiay Kumar Ganguly vs. Dr. Sukumar
Mukherjee, (2609) 9 SCC 1. Reliance is then placed on the decision in the
~ case of Sitaram Bhartiya Institute of Science and Research vs. Vidya
Bhushan Jain, 2017 SCC OnLine NCDRC 973 to substantiate the
submission on informed consent.

151. Reliance is then has placed on the decision of the Apex Court in the
case of Spring Meadows Hospital vs. Harjol Ahluwalia, (1998) 4 SCC 39
to press into service the principal of res ipsa loquitor following the same
another decision has been rendered by this Commission in the case pf Ravi
Rai Vs.' Fortis Healthcare in CC/479/2017 the order whereof has been
upheld by Hon'ble Supreme Court in the case of Rahul Kakran vs. Ravi Rai
in Civil Appeal No0.13659/2024.

152. On the quantum of compensation 08 judgments has been relied on
namely; i) }Atanu Dutta \)s. Mool Chand Khairati Ram Hospital &
Ayurvédic Research Institute, 2022 SCC OnLine NCDRC 889, ii) Jyoti

Devi vs. Suket Hospital (2024) SCC 655, iii) Balram Prasad vs. Kunal
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Saha (2014) 1 SCC'384, iv) Ash'ish Kumar Chauhan vs. Indian Army,
(2023) SCC 152, v) V. Krishnakumar Vs. State of Tarﬁil Nadu (2015) 9
SCC 388, vi) X vs. Bhatié Global and Endosurgery Institute (2023) SCC
OnLine NCDRC 212, vii) Reba Modak vs. Sankara Nethralaya (2022)SCC
OhLine NCDRC 528, viii) Maharaja Agrasen Hospital vs. Rishabh
Sharma, (2020) 6 SCC 501.

163. On the strength of the aforesaid decisions, thg contention raised is that
the State Commission has awarded a lesser compensation then what was
desirable. Keeping in view the fact that the Complainant was herselfé déntist
by profession and was also suffering due to her previous ailment of Kidney
transplant and consequently she not only was injured bodily but her entire
professional career was ruined. The award of compensation therefore in the
background that medical negligence has been established is not proportionate
to the sufferance of the Complainant. ~The decisions that havé been relied on
have been pointed out to contain that this is a lifelong damage caused to the
Complainant Who‘was of 6n|y 23 of age when this entire episode took place
and the face of the Complainant was deformed with complications of shoulder
problem and Facial Palsy. The Complainant is unable to smile and her lip
movements are badly affected. Not only this, her éye lids are also affected
and betting of her eye lids is irregular; This has been recorded and indicated
in the report of the medical summary prepafed at John Hopkins Hospital, USA
where the Complainant had to undertake different surgery and treatments tq

get the damage repaired as a consequence of the incorrect diagnoses and the
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surgery performed as confirmed by the State Commission. The contention
therefore is that the Complainant deserves the entire claim and an enhanced
émount in the background in'a.ll the complications which the Complainant has
suffered.

154. The Complainant has claimed an amount of Rs. 95 lakhs in the
complaint and has also sought additional damages and costs. The
Complainant has filed FA No.476 of 2019 praying that the impugned order of
the State Commission dated 31.08.2018 inadequately awérds a lesser
compensation than that was 'desirable.on the facts of the present case and
therefore, same deserves to be modified by enhancing the compensation to at
least Rs. 95,00,000/-.

155. In order to assess the said arguments the nature of the negligence and
~ the mitigation circumsténce if any had to be taken notice of. We will deal with
this later on but the fact remains that the damage suffered by the Complainant
is evident.

156. The q'uestion is should the Snrgeon have waited or examined this
further in order to ascertain the statué of the malig.nancy and probed into the
stage thereof, the measurements including the depth and its spread. The
complainant has established that no such further tests were conducted nor
any such tests were resorted to to ascertain the stage of the malignancy. It is
here thaf the findings recorded by the State Commission become relevant on
the evidenge on record and in 6ur opinion the principles of res ipsa loquitor

can also be attracted where the Surgeon himself proceeded with the surgery
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in the absence of any further confirmatory test and went on to excise the right
side of the cheek upto the level of neck which was obviously a major and wide
excision changing the facial contours of the complainant drastically.

157 The roI‘e of the Surgeon, Dr. Satish Jain, who admittedly did not get any
confirmatory report done, keeping in view the standards and practices of
confirmatory reports through marker tests including the need of examining the
length, breadth and depth of the infection has been analyzedlby us. We find
ourselves in agreement i/vith the argument of the complainant that at least this
B minimal confirmation was necessary in order to plan the extent of surgery and
the depth of it which had to travel to the neck level 4. The excision was
elaborate and a'wide one. There is no document or any report obtained by Dr.
Satish Jain to confirm as to the extent of the surgery that.was to be performed
in proportion to any spread of malignancy or its future spread. The surgeon
was also under an obligation and medical duty not to have gone into surgery
without waiting for any confirmatory test. In fact the surgery seems to have
been performed on the report dated 02.08.2014, and the IHC report that had
been received in the afternoon of the 07.08.20144, the day on which the
surgery was performed. The perfOrmance of the excision was therefore on the
presumption of the pathological reports referred to above as virtually
confirming malignancy. The belief treating the status, without confirming the
stage of the cancer or the requirement of the depth as per confirmatory
reports clearly is absent and inour opinion falls within the Bolam's test. We

may point out that the Surgeon, in his operation notes, has nowhere indicated
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the depth or the extent or the stage of cancer. The complainant is correct in
her submissions that there are certain tests which o'ught‘ to have been
conducted. From the literature cited by her and also going through the various
clinical standards and norms internationally acknowledged as cited by the -
complainant, the Breslow thickness of the tumour has to ‘be measured and
assessed for the purpose of conducting any such surgery. The depth of
penetration of dermis known as Clarks level has also to be assessed and
referred to. The medical literature also indicates that the proportion of surgery
has to be attembted once it is established if the penetration is more than 2
millimetreé. Admittedly there is no assés'sment of this infiltration either by the
Pathologists or even by the Surgeons nor any such attempt has been made
prior to the conduct of the surgery. H.ad it béen so, the same would have been
mentioned in the Operation Theatre notes. To understand the same, we
reproduce the detailed surgical notes as recorded in the Progress Sheeté

dated 07.08.2014 which is extracted hereinunder:
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158. A perusal thereof nowhere indicates any such assessment on the basis

of the aforesaid standard prescribed method of assessment in order to confirm

malignancy. We therefore hold that in all probabilities and given the

circumstances as well as the evidence on record, to the extent as discussed

above, the pathologists as well as the surgeons have not lived-up to the

expected levels of their skills that is supposed to be ordinarily possessed by
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them for conducting a pathological examination and performing a surgery after
' suspecting‘ a malignant m_elanorﬁa. We find that the minimum obligatory tests
have been deficient, and had they been carried out and observed, it is quite
probable that‘ the nature of surgery and its extent could have resulted in a
different dimension.

159. We have for our satisfaction referred to the authority of Michal Jones
and have also pérused the above quoted eIaSorate decision of the Queen’s
Bench in the case of Abbas Vs. Keﬁny (Supra). The said case is an
interesting read as that was also a case, where a hysterectomy came to be
performed in England on the basis of the belief that the pathological report
that had arrived from Pakistan was worth believing. However, the distinétion- in
that case is that certain other tests were carried out in England itself, the
reference whereof has been made in that decision in de,ta'il. Not only this, at
least half a dozen doctors were examined who deposed on either side and on
an appreciation of evidence in tAhat case, the doubt wen't in favour of the
surgeon and the claim of medical negligence was dismissed.

160. As agaihst the said deéision in the present case the surgery was
~ straightaway performed on 07.08.2014, on the basis -of unconfirmed
pathological reports, which according to the ‘pathologists themselves were not
final reports. The report dated 04.08.2014, did indicate the requiremeht of the
advised marker tests, that had not been cérried out as indicated therein. Only
two of the marker tests were got done at DMC as admittedly all the facilities

‘were not available. Thus, the Surgeon also proceeded, may be on account of
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his wide experience of'.35 years, and on accoUnt of the faith Aof the
complainant in fhe surgeon, given the fact that she has been introduced
through a fraternity of doctors including her uncle and brother, who were
aware of the prospective surgefy. The Surgeon may have also been
influenced by the IHC report dated 07\.08.2014 which uséd the phrase
“consistent with malignant melanomé”.

161. In our opinion had the confirmations been made to find out the extent of
malignancy before proceeding with surgery, it is quite possible that the
outcome may have been somewhat different.

162. However, we would like to put in a cayeat here that going through the
varioﬁs reports that have been discussed hereinabove and have aléo been
discussed by the State Commission, we find that even though there was a
doubt about the malignancy as diagnosed, but there seems to be an opinion
and also supported by medical literature that in spite of the absence of
malignancy, a. wide excision was necessary even for the diagnosed Spitz
Nevus. However, once again the extent and width as well as the depth of such.
an excision was dependent on a confirmatory report and therefore also if such
confirmatbry reports had been made available prior to the surgery, quite
possibly the complainant may not have had to undergo the extent of .the
surgery that was performed.

163. The consequencés of such a surgery have also_ impacted the
complainant. The damage to 'the muscle, the nervous system and of course

the facial looks of the complainant have definitely been grossly affected as is
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evident from the post-surgery treatments undergone by the complainant,
Ieadihg up to the surgeries performed at John Hopkins Hospital, USA. The
reports from the DMC, the Fortis Hospital and other neurological experté does
_indicate that the nerves have been damagéd. Her normalcy therefore is in a
way substantially irretrievable. She has therefore undergone the trauma of a
subdued life due tq the aberrations which is likely to continue subject to any
treatment in future. |

164. One of the arguments of the opposite parties, uniformly was that she
had a weak constitution having undergone a kidney transplant seven years
prior to the 'surgery and was under immunosuppressive drugs. It was also
argued with the help of Iiterature that the patients with immunosuppressants
weré amenable to such forms of infections likely to result in some sort of
melanoma or malignancy. This may have been a reason for the complainant to
have suffered, but that ié not the finding of the experfs. The fact that she had
undergone a surgery and was under immunosuppressive drugs wa§ very well
known to the AIIMS on bofh occasions, particularly when it tendered its report
on 01.06.2022. The said report nowhere refers to the. same as an aggravating
factor and has rather confined itself to the blocks and slides regarding the
pathological invesfigations. We therefore do not find any reason to investigate
this matter any further.

165. For all the reasons .aforesaid, We find that the éomplainant also for
some reason did hastily participate in the surgery voluntarily and of her own

consent. Nonetheless, theré was a partial negligence on the part of the
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pathologists to have described a malignant melanoma in their reports dated
04.08.2014 and 07.08.2014 “consistent” without confirming the éame through
the requisite marker tests and the Surgeon, opposi_te party no. 3, Dr. Satish-
Jain also proceeded, may be on the inputs as also received by him from the
opposite party no. 4, Dr. Sumit Jain for conducting the surgery on the basis of
such unconfirmed reports. The surgeon Dr. Satish Jain also did not undertake
any further investigations and pérformed the surgery w'ithout any confirmation
as desired and consequently to that extent there is negligence on the part of
the surgeon as well.
166. We however do not find sufficient proof to establish the participation of
the opposite party no. 4, Dr. Sumit Jain in the actual performance of the
surgery and to that extent as already discussed above, neglige‘nc'e cannot be
attributed to him on that count, but he seems to be involved in contributing
through his inputs for the performance of the surgery as reasoned out above.
167. This claim of enhancement of compensation has been broadly made on
the ground that the State Commission has not appropriately assessed the -
extent of the emotional, physical and financial trauma which the Complainant
underwent and has been narrated in detail. It is the case of the Complainant
that her life has been completely devastated being a woman of a young age
having been subjected to a surgery th_at was unnecessary and unwanted. THe
very diagndsfs of cancer -not having been established to be even existing for
the performance of such a surgery itself has a. chilling effect on a person who

is informed of suffering 'from cancer. Thus, the very nature of disclosure of a

FA Nos. 476_479_664_1637_1639 of 2019 Page | 225



disease which did not exists potentially disturbed the complainant who had to -
éll the time treat herself to'be a cancer patient which is a serious disease. lt.is
therefore, the contention of a Complainant that to make é person believe that
he or she i‘s suffering from a serious di‘sease like cancer when in effect there
was none, is itself traumatic.

168. The Complainant also contends that this belief 'expressed' by the
pathologist and the surgeon of malignancy continued and the Complainant
had to run about who ultimately ascertained the nature and status of a disease
which was ultimately found to be noncancerous. This periodA of time spent in
searching for the correct diagnosfs was iiself a.t'raumatic. périod. The surgery
itself was wrong and based on a wrong diagnosis. The surgery was of the
face, the major portion‘ whereof was diastaticA in effect disfiguring the most
important and vital part of a female. The physical trauma, therefore, is not a -
simple surgery that was claimed to be successful, but was an Aexercise which .
was possibly to extent an unnecessary and resulted in many deformities apart
from disfiguring of the face of the Complainant. This stands established with
the nervous system having been damaged and repaired at John Hopkins
Hospital that could not bring }about the desired results as a consequence
whereof there is a drooping of the shoulders and the nervous system having
been affected.

169. The consequences of this have travelled upto the upper lips that cannot

respond to either smile or laugh. The blinking of the right eye has been
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affected and all these iésues affecting the facial expression of a person has
come about in the present case to have a permanent effect.

170. In order to undertake corrective measures the Complainant has
travelled upto USA and has also undértaken repeated journeys and treétment
vi/hich indicate thé extent of the sufferance of the Complainant which further
adds to the physical injury on the face of the Complainént.

171. This has led to financial constraints as the Complainant had to incur a
lot of expenses for getting investigations and reports and then subsequent
corrective surgeries cdnducted ét John Hopkins Hospital, in United States.
The Complainant had relied on the approximate expenses incurred by her and
she was also scheduled for other surgeries for rectifying her physical features
" as advised by ‘the Plastic Surgeon.

172. In addition to this the Complainant is a Dentist and has been
professionally impacted since the year 2014 and' continued to have affected
her profession even thereafter. It is this professional damage as well which
has been pleaded in. the Appeal to urge that all these factors that were placed
before the State Commission havé not been appropriatély dealt with.

173. The Complainant through her lawyer has also relied on certain
judgments as referred-to above. The judgments that have been cited do not
prescribe any straightjacket formula but have emphasized on the severity of
the negligence, the damage caused and the impact on the person effected on
all fronts including emotional, physical‘ and financial constraints. It has also

been emphasized that the award of compensation should be reasonable and
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not exorbitant. The Apex Court has élso ruled that it is difficult to satisfy_all
parties simultaneously but certain guiding principles have been indicated to
assess the damages, including fufure inflation and value of money the
damages, therefore, are to be computed simply not on the basis of the latin
principle restitutio in integrum. |

1;I4. There is one' factor whicﬁi cannot be ignored, namely that the
Complainant had the pfoblem of a mole on her right cheek that was first
excised by Dr. Ravinder Tah who had sent her samples for biopsy that was
examined at Dayanand Medical College and by the Pathologist leading to the
dispute relating to maligﬁancy. T‘he.re is no allegation by the Complainant
against Dr. T‘ah, who -had condupted a surgery by removing the mole and
excising a part of the right cheek that has hot been disputéd by the
Complainant. It is therefore, evident that the Complainaﬁt had a problem on
the faée and the surgery was performed by Dr. Tah to remove a genuine

defect through an operative treatment after examining her. Thus, the initial

_surgery which led to a partial impact on her right cheek, even though a minor

excision was still a surgery performed on the face which had its impact. .
Howsoever, minimal it might have been, the Complainant was bound to have
some sort of aberrations in her physical appearéhce on account of such an
excision eveh though the same could have been corrected by Dr. Tah himself -
who was a Plastic Surgeon.

175.' Having said that we find that even though the complainant had been

subjected to a radical surgery with the shortcomings indicated above, but it

~
i
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cannot be connlusively said that the surgéry was not required as the medical
evidence indicates that in such situation, even if it is not malignant then too a
wide excision may have been a probable correct medical advice for treating
Spifz Nevus. The complainant also did not doubt this and rather in spite of the
fact that she. had been introduced by Dr. Igbal Singh, her own relative, and her
brother Dr. Jaspreet Singh, apart from the fact that she was herself a BDS
. doctor, thé decision - cannot be said to have been taken impulsively by her
without understanding its nonsequences. She was therefore awére and with -
the nature of the communications on wnich reliance has been placed by the
complainant hérself, it is evident fhat there was an internal communication and
discussion about the nature of the surgery and its consequences. Hence we'
find that the analysis and the .lump sum amount awarded by the State
Commission on the peculiar facts and circumstances of the this case is
justified: We find no ground therefore tn enh‘ance' the compensation
component as claimed by the complainant, but the extent of the pursuit of
lifigation and trauma suffered by her, the litigation costs are on the lower side.
We enhance the same to Rs. 5,00,000/- as against Rs. 55,000/-, nut without
any interest thereon. Rest of the compensation and other comnonents
awarded are uphéld. FA/476/2019; FA/479/201§ and FA/664/2019 therefore

stand disposed off with the aforesaid findings and modifications.

FA no. 16'37 and 1639 of 2019

176. These two appeals have'been filed by the two insurance companies

questioning the correctness of the impugned orders, broadly on two grounds;
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first that the insurance companies were neither proper nor nécessary parties
to the complaint. The other ground taken is that the're was no privity of
contract between fhe complainant and either of the insurance companies. The
contract of professional indemnity was between the doctors and the insurance
companies. It may be pointed oﬁt that FA no. 1637 of 2019 — the Dayanand
-Medical College was insured with the United India 'Insurance Company under
a Professiohal lnderhnity (Medical Establishment) Policy for the perioa
09.06.2014 to 08.06.2015 for an insured sum of Rs.37,50,000/-, the indemnity |
limits there under were circumscribed by the condition that “any one year or
Rs.1.50 crore, any one accident R§.1 .50 crore in the ratio 6f 1:1 to a maximum
.of 25% of the limit of indemnity. Thus there were two policies in so far as
Dayanand Medical College is concerned.

177. Dr Satish Jain, the Sufgeon who performed the surgery was also
insured with the Oriehtal Insurance Company for the period 25.02.2014 to
| 24.02.20j5 which was a professional indemnity cover for Rs.10 lakh..

178. Dr Sumeet Jain one.of the OPs has aléo taken a separate poﬁcy with
the Oriental Insurance Company which was a professional.indemnity policy for
a sum of Rs.50 Iakh.

179. In addition thereto Dr Suméet Jain Was also insured with United India
Insurance Compény undef a professional indemnity coverage for a sum of
Rs.10 lakh from 25.02.2014 to 24.02.2015.

180. The State Commission while proceeding to 'discuss the negligenqe and

the liabilities recorded the findings on the quantum of compensation. The
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Commission in the impugned order records the liabilities on the insurance

cdmpany in paragraphs 134 to 139 as follows:

134. Accordingly, keeping in view the totality of the facts and
circumstances of the present case, we are of the view that the
complainant deserves a . total Ilump sum compensation of
Rs.55,00,000/- for suffering disability and face paralysis due to medical
negligence on the part of opposite parties No.1 to 8 as well as for the
expenses incurred on her treatment and the suffering she will have to
bear in future, including mental agony, harassment, avoidable pain,
sufferings caused to her. However, keeping in view contributory
negligence of these opposite parties, ‘this amount is to be
proportionately divided amongst them, keeping in view their extent of
medical negligence. Therefore, out of above awarded amount, the joint
"and several liability of opposite parties No.1, 5 to 8 and 10 shall be
?10,00,000/—, whereas the opposite parties No.2 to 4 and opposite
parties 9 to 12 shall be jointly and severally liable to pay the remaining
amount of ¥45,00,000/- to the complainant. It is made clear that the
liability of opposite parties No.9 to 12 shall be as per the indemnity
limits of the Insurance Policies issued by them. The complainant is also
entitled to suitable interest on the awarded amount from the date of

filing of the complaint till realization of entire amount.

135. It is relevant to mention here that opposite party No.1-DMC
was insured with opposite party No.10-United India Insurance
Company, vide Prof. Indemnity (Medical Establishment) Policy bearing
No.250400/46/14/32/00000049, Ex.R-U/1, with effect from 09.06.2014
to 08.06.2015. The indemnity limits under this policy was as under:

“Any One Year (AOY) %1,50,00,000/-, Any One Aécident (AOA)
¥1,50,00,000/~. AOA/AQY Ratio 1:1 (Indemnity limit per any one claim
limited to maximum of 25% of the limit of Indemnity).”

136. It is also relevant to mention here that opposite party No.3-
Dr.Satish Jain was insured with opposite party No.9-United India

Insurance Company, vide Professional Indemnity Dr. (Other) Policy
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bearing No.041200/46/13/35/00004464, Ex.R-9/1, with effect from
06.10.2013 to 05.10.2014. The sum insured during the policy period for
Any One Year, was ¥10,00,000/- and Any One Accident was
210,00,000/-

137. Besides this, opposite party No.3-Dr. Satish Jain was also
insured with opposite party No.12-Oriental Insurance Company
Limited, vide Insurance Policy No.233905/48/2014/889, Ex.RO/3/1, -
with effect from 15.09.2013 to 14.09.2014. The sum insured during the
policy peridd for Any One Accident was ¥10,00,000/-.

138. Similarly, opposite party No.4-Dr.Sumeet Jain was insured
with opposite party No.9-United India Insurance Company, vide
Professional Indemnity Dr. (Other) Policy bearing
- No.041200/46/13/35/00007637, Ex.R-9/10/1, with  effect from
25.02.2014 to 24.02.2015. The sum insured during the policy period for
‘.Any One Year, was %10,00,000/- and Any One Accident was
%10,00,000/-.

139. Besides this, opposite party No.4-Dr.Sumeet Jain was also

insured with opposite party No.10-United India Insurance Company,
vide Profeésional Indemnity Dr.  (Other) Policy bearing

No.250400/46/13/35/00000301, Ex.R-9/10/2, with effect  from

19.03.2014 to 18.03.2015. The sum insured during the policy period for

Any One Year, was 50,00,000/- and Any One Accident was

¥50,00,000/-. '

181. The Insurance Companies have been held jointly and severally liable to
pay the amount awarded but with a finding that the insurance comp'an‘ies shall
be liable only to the extent as per the insurance policy as discussed in the
preceding parégraphs. Further these liabilities wefe'ﬁxed after holding the
pathologist and the surgeons along with the Dayanand Medical CoIIegé to be

liable for medical negligénce.
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182. Having heard the learned counsel for the insurance companies and the
learned counsel for the complainant and other parties, we find thaf there is no
illegality in the conclusions drawn by the State Cénﬁmission in so far as the -
extent of Iiability of insurénce company is concerned. However, the contention
on behalf of the insurance companies is that this was a matter to be settled
with between the insurance combany and the insured anq therefore, the
Consumer Complaint could not have been maintained inasmuch as there is~.
neither any defici-ency alleged against the insurance companies nof there is
there any allegation of unfair trade practice.

183. W; find the aone contention of the learned counsel to be correct that
there is neilher any deficiency nor any unfair trade préctice that could be
possiblx alleged by thé complainant against the insurance companies. They
were made parties merely because there was a professional ihdemnity
coverage to the hospital and to the doctors to the extent indicated above. We
find that the State Commission has cautiously indicated that the liability would
be only to'the extent of the covérage under the terms of tvhe policy and not
beyond it.

184. The liability fixed on the OPs theréfore, would be recoverable only in
terms of the policy by tholse which were insured, from the Insurance Company
only to the extent the cofnpanies are liable in terms of the policies.
Consequently, there cannot be a joint and sévefal liability of “negligence”
attributed to the insurance company. We therefore, dispose of these two

appeals with the observation that the insurance companies would not be
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jointly and severally liable but their liability will be only confined to terms of the

policies.

185. These two appeals are therefore, disposed of with the aforesaid

observations.

(A.P. SAHI, J.).
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