IN THE HIGH COURT OF KARNATAKA AT BENGALURU
DATED THIS THE 20™ DAY OF DECEMBER, 2023
BEFORE
THE HON'BLE MR. JUSTICE M. NAGAPRASANNA

WRIT PETITION No.23267 OF 2023 (GM - RES)

BETWEEN:

SRI. DR. ANNAIAH. N.,
S/O LATE NAGAPPA,
AGED ABOUT 57 YEARS,
SANGEETHA CLINIC,
R/AT MINI IBRAHIM ROAD,
OORGAUMPET POST,
K.G.F, BANGARPET TALUK,
KOLAR DISTIRCT - 563 121.
... PETITIONER

(BY SRI PRAKASHA M, ADVOCATE)

AND:

1. THE STATE OF KARNATAKA
REPRESENTED BY ITS SECRETARY,
HEALTH DEPARTMENT,

VIKASA SOUDHA,
BENGALURU - 560 001.

2 . THE DEPUTY COMMISSIONER
AND CHAIRMAN OF REGISTRATION
COMMITTEE FOR K.P.M.E
KOLAR DISTRICT,
KOLAR - 563 101.



3. THE DISTRICT HEALTH AND
FAMILY WELFARE OFFICER AND MEMBER
SECRETARY OF REGISTRATION,
COMMITTEE OF K.P.M.E
KOLAR DISTRICT,
KOLAR - 563 101.

4 . THE DISTRICT AYUSH OFFICER AND
MEMBER SECRETARY
K.P.M.E. COMMITTEE,
KOLAR DISTRICT,
KOLAR - 563 101.

5. THE INDIAN MEDICAL ASSOCIATION
SECRETARY AND MEMBER
K.P.M.E. COMMITTEE,
KOLAR DISTRICT,
KOLAR - 563 101.
REPRESENTED BY SECRETARY
KARNATAKA PRIVATE MEDICAL
ESTABLISHMENT ACT, 2007.

... RESPONDENTS

(BY SMT.NAVYA SHEKHAR, AGA FOR R1-4)

THIS WRIT PETITION IS FILED UNDER ARTICLES 226 AND
227 OF THE CONSTITUTION OF INDIA PRAYING TO A) TO SET-
ASIDE THE ENDORSEMENT IN NO. DATED 25/09/2023 ISSUED BY
THE R3, PRODUCED AT ANNEXURE-A; B) DIRECTING THE
RESPONDENTS TO CONSIDER THE ONLINE APPLICATION NO.
31717 SUBMITTED ON 21/08/2023 VIDE ANNEXURE-F, OF THE
PETITIONER FOR  REGISTRATION OF  THEIR MEDICAL
ESTABLISHMENT WITHIN TIME BOUND PERIOD AND ETC.,



THIS WRIT PETITION HAVING BEEN HEARD AND RESERVED
FOR ORDERS ON 16.11.2023, COMING ON FOR PRONOUNCEMENT
THIS DAY, THE COURT MADE THE FOLLOWING:-

ORDER

The petitioner is before this Court seeking quashment of an
endorsement dated 25-09-2023 issued by the 3™ respondent/
District Health & Family Welfare Officer and Member Secretary of
the Committee of Registration under the Karnataka Private Medical
Establishments Act 2007 declining to issue registration certificate to

the petitioner for his Sangeetha Clinic.

2. Heard Sri M.Prakasha, learned counsel appearing for the
petitioner and Smt. Navya Shekhar, learned Additional Government

Advocate appearing for respondents 1 to 4.

3. The facts, in brief, adumbrated are as follows:

The petitioner claims to be a medical practitioner practicing in
various forms of medicine. He has completed community medical
service course - C.M.S. course and has obtained CMS-ED certificate
from the Central Paramedical Education Board, Mumbai which the

petitioner claims to be under the World Health Organization



directive or guidelines. He further avers in the petition that he has
taken training in paramedical course at Delhi and on the strength of
the aforesaid certificate that he possesses begins a clinic in the
name and style of Sangeetha Clinic at Mini Ibrahim Road, KGF,

Bangarpet Taluk and claims to be practicing from several years.

4. Government of Karnataka promulgates Karnataka Private
Medical Establishments Act, 2007 (‘the Act’ for short) which came
into effect from 23-01-2008. As required under the Act, a medical
practitioner who wants to set up a private practice must apply
under the Act and once registration is approved he would be
entitled to practice. Accordingly, the petitioner files an application
online for registration of his clinic under the Act. This comes to be
rejected by the impugned endorsement on the score that the
qualification of the petitioner does not permit registration under the
Act. The turning down of the application in terms of the
endorsement dated 25-09-2023 is what has driven the petitioner to

this Court in the subject petition.



5. The learned counsel appearing for the petitioner would
submit that the petitioner having the aforesaid qualification is
entitled to practice medicine. The Act does not differentiate
between medical practitioners but does define only medicine and
not any form of medicine and as such private medical
establishments can function. He would seek that there are plethora
of judgments rendered by co-ordinate Benches of this Court where
directions are issued to consider cases of those petitioners who are

not in the main stream of medicine.

6. Per-contra, the learned Additional Government Advocate
Smt. Navya Shekahar would vehemently refute the submissions to
contend that these doctors are practicing allopathy without there
being any qualification to so practice. Every judgment produced by
the petitioner are all cases in which this Court has directed
consideration of the cases of the petitioners who have submitted
their applications online and no endorsement was issued upon the
said applications. It is her submission that those cases would not
be applicable to the fact situation, as endorsement is already

issued stating that the petitioner is not entitled to registration of



practice under the Act. She would place reliance upon the
judgment rendered by the Division Bench of this Court in DR. M.R.
MOHAN BHATTA v. STATE OF KARNATAKA AND OTHERS! to

buttress her submissions.

7. I have given my anxious consideration to the submissions
made by the respective learned counsel and have perused the

material on record.

8. The afore-narrated facts are not in dispute. Since the
entire issue has now sprung from the impugned endorsement and
the impugned endorsement is based upon the Act, I deem it
appropriate to notice certain provisions of the Act. Section 2 deals
with definitions. Section 2(k) defines who is a Medical Practitioner

and reads as follows:

“(k) ‘'Medical Practitioner’ means a medical
practitioner registered under the Homeopathic
Practitioners Act, 1961 (Karnataka Act 35 of 1961),
Ayurvedic, Naturopathy, Sidda, Unani or Yoga
Practitioners Registration and Medical Practitioners
Miscellaneous Provisions Act, 1961 (Karnataka Act 9 of
1962), Medical Registration Act, 1961 (Karnataka Act 34

1 W.A.No..478 of 2023 decided on 21-09-2023



of 1961), Indian Medicine Central Council Act, 1970
(Central Act 48 of 1970), Homeopathy Central Council
Act, 1978 (Central Act 59 of 1973) and Medical Council
Act, 1956 (Central Act 102 of 1956) to practice the
system of medicine which he has studied, qualified and
registered and includes a Dentist registered under the
Dentists Act, 1948 (Central Act 16 of 1948).”

Section 2(l) defines Medical treatment and reads as follows:

“(1) “Medical treatment” means systematic
diagnosis and treatment for prevention or cure of any
disease, or to improve the condition of health of any
person through allopathic or any other recognised
systems of medicine such as Ayurveda, Unani,
Homeopathy, Yoga, Naturopathy and Siddha; and
includes Acupuncture and Acupressure treatments.”

Section 2(m) defines Nursing Home and reads as follows:

“"(m) "Nursing Home” means an establishment
where persons suffering from illness, injury or infirmity
(whether of body or mind) are usually received or
accommodated or both for the purpose of treatment of
diseases or infirmity or for improvement of health or for
the purposes of relaxation or for any other purpose
whatsoever, whether or not analogous to the purposes
mentioned in clause (1) of this section.”

Section 2(n) defines a Private Medical Establishment and reads
as follows:

“(n) "“Private Medical Establishment” means a
hospital or dispensary with beds or without beds, a
Nursing Home, Clinical Laboratory, Diagnostic Centre,
Maternity Home, Blood Bank, Radiological Centre,
Scanning Centre, Physiotherapy Centre, Clinic, Polyclinic,
Consultation Centre and such other establishments by
whatever name called where investigation, diagnosis and
preventive or curative or rehabilitative medical treatment



facilities are provided to the public and includes
Voluntary or Private Establishments but does not include
Medical Establishments run or maintained or sponsored

by/'

(i) the State Government or a Local Authority or other
Statutory body;

(ii)  the Public Sector undertakings owned or controlled
by the State or Central Government;

(iii)  autonomous institutions owned or controlled by the
State or Central Government;

(iv) a Co-operative Society registered under the
Karnataka Co-operative Societies Act, 1959 in
which more than fifty per cent of shares are held
by the State or Central Government or both;

(v) a Society registered under the Karnataka Societies
Registration Act, 1960 and which is owned or
controlled by the State or Central Government;

(vi) a trust owned or managed by the State or Central
Government or any Local Authority.”

(Emphasis supplied)
The aforesaid definitions are germane to be considered in the case
at hand. Medical Practitioner would mean a medical practitioner
registered under the Homeopathic Practitioners Act, Ayurvedic,
Naturopathy, Sidda, Unani or Yoga Practitioners registered and
persons registered under the Medical Registration Act, Indian
Medicine Central Council Act, Homeopathy Central Council Act and

Medical Council Act, 1956 to practice the system of medicine which



they have studied, qualified and registered and includes Dentists
under the Dentists Act. Private medical establishments would mean
a hospital or dispensary with beds or without beds, a Nursing
Home, Clinical Laboratory, Diagnostic Centre, Maternity Home,
Blood Bank, Physiotherapy Centre but does not include medical
establishments run or maintained or sponsored by the State
Government or local authority inter alia. Medical treatment under
Section 2(I) would mean that the treatment involving those
qualifications found in Section 2(k). Section 3 deals with

registration of Private Medical Establishments. It reads as follows:

"3. Registration of Private Medical Establishments.-
On and after the appointed day, no Private Medical
Establishment shall be established, run or maintained in the
State except under and in accordance with the terms and
conditions of registration granted under this Act:

Provided that a Private Medical Establishment in existence
immediately prior to the appointed day shall apply for such
registration within ninety days from the appointed day and
pending orders thereon may continue to run or maintain till the
disposal of the application.”

A private medical establishment is permitted to be registered which

is run by a private medical practitioner as defined under Section
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2(k). Section 6 deals with pre-requisites for registration of private

medical establishments. It reads as follows:

"6. Pre-requisites for Registration of Private Medical
Establishments.- The Registration Authority shall before
granting the registration consider whether the following
prerequisites for registration of a Private Medical Establishment
are satisfied, namely:-

(i) that the premises housing the Private Medical
Establishment is located in hygienic surroundings and
otherwise suitable for the purpose for which it is
established or sought to be established;

(ii)  that the Private Medical Establishment is adequately
staffed with qualified doctors, qualified and trained para
medical personnel;

(iii)  that the Private Medical Establishment has the necessary
buildings with adequate space for performing its various
functions, equipments and other infrastructure facilities;

(iv) that the Private Medical Establishment conforms to the
standards referred to in section 9;

(v)  such other factors as may be prescribed.

Provided that no new Private Clinical Laboratory shall be
permitted within a radius of 200 meters from the Government
Hospital or from the Hospital promoted or managed by a society
or trust or autonomous organization owned or controlled by the
State Government or Central Government or Local Bodies with
effect from the date of commencement of the Karnataka Private
Medical Establishments (Amendment) Act, 2017.”



11

There are several conditions stipulated for getting a private medical
establishment registered which includes several standards to be

maintained in terms of Section 9 or 9A of the Act.

9. The petitioner claiming to be entitled to get himself
registered under the Act for the fact that he has been practicing in
the name and style of ‘Sangeetha Clinic’ for several years submits
an application to the competent authority under the Act. The
competent authority, on scrutiny of the application, rejects it by the

following endorsement:
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(Emphasis added)
The endorsement narrates several orders passed by this Court, as
the petitioner has been knocking at the doors of this Court time and
again seeking consideration of his application. This Court has twice

directed consideration of his application as the application cannot



14

be kept pending for long under the Act. After the orders were
passed by this Court, a notice comes to be issued to the petitioner
on 08-09-2023 seeking production of all records and scrutiny of

records leads to the endorsement supra.

10. In all these jugglery, what is necessary to be noticed is
the qualification of the petitioner. The petitioner has Diploma in
Community Medical Services with Essential Drugs. This is a
Diploma conferred by the Indian Council of Medico Technicals and
Health Care, a society registered under the Societies Registration
Adhiniyam, Kanpur. This is termed as CMS-ED certificate which is a
Diploma in Community Medicine Services with essential drugs and
the subject that the petitioner studied is Paramedical course. If the
nature of the course that the petitioner has undergone is considered
on the bedrock of the provisions noted hereinabove, it would
become unmistakably clear that the qualification possessed by the
petitioner does not make him a ‘Private Medical Practitioner’ as
found in Section 2(k) of the Act, as paramedical study that the
petitioner has undergone is not the one that is found in Section

2(k). Section 2(k) itself is exhaustive and elaborate in bringing
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within its sweep even physiotherapy as they are all Degrees or
Diplomas obtained by those medical practitioners. The petitioner is
not a medical practitioner. He is a para medical practitioner. Being a
para medical practitioner, he is not entitled to any registration
under the Act, which is sine qua non for continuation of practice as
a medical practitioner. He is not a doctor as defined under the Act.
He is also not one of those practitioners as defined under the Act.
Without being so, he claims to have practiced for ages now at Kolar
and would obviously be even prescribing medicine. His practice as
averred in the petition is allopathy as well and calls himself a

doctor.

11. In the circumstances, reference being made to the
judgment rendered by the Division Bench of this Court in the case
of Dr. M.R. MOHAN BHATTA (supra) becomes apposite. The
Division Bench has held as follows:

"3. Having heard the learned counsel for the parties and
having perused the Appeal papers, we decline indulgence in
the matter broadly agreeing with the views of the learned
Single Judge. At paragraph No.6 of the impugned order
specifically discusses about the requirement of Certificate of
Registration issued by the State Medical Council as being a
sine qua non under the provisions of Section 6 of the 2007 Act
and Rule 5 (IX) (b) of the KPME Rules.
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4. On our repeatedly asking, learned counsel for
the Appellant is not in a position to tell us as to which
regulatory body, his client is subject to in the matter of
his profession as a Doctor. For the medical practitioners
which fall under Alopathy Branch of Science, there is a
regulatory body namely the Medical Council of India;
similarly, there are statutory regulatory bodies for
practitioners of AYUSH namely, Ayurveda, Yoga, Unani,
Siddha & Homeopathy. The protection of the Public
includes not only matters relating to the health, safety
and wellbeing of the public but also the maintenance of
public confidence in the medical profession and the
maintenance of proper professional standards &
conduct, as observed by the Queen's Bench in PSA FOR
HEALTH AND SOCIAL CARE vs HEALTH AND CARE
PROFESSIONS COUNCIL, 2021 4 WLR 31. Professionals in
general and the Medical Practitioners in particular do aspire to
an ideal defining a standard of good conduct, virtuous
character and a commitment to excel beyond the norm of
morality ordinarily governing relations among ordinary
persons. It needs no research to know the possible ill-
consequences on public health, should persons who
profess medical avocation be not disciplined by a
Regulatory Body, whatever be its nomenclature. The
impugned order inarticulately is animated with this view
and therefore, does not call for our interference.

In the above circumstances, the Writ Appeal being
devoid of merits is liable to be and accordingly
dismissed. @ However, nothing hereinabove observed

shall come in the way of Appellant seeking registration
after complying all the requisites of law, afresh.”

(Emphasis supplied)

In the light of the aforesaid facts and the mandate of the statute,
no fault can be found with the endorsement issued to the petitioner

rejecting his application for registration under the Act. The
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endorsement also notices that the clinic of the petitioner would be
seized and the seizure would be axiomatic, as it is a consequence of
non-registration of the clinic by a doctor who has no qualification. It
is rather strange as to how the petitioner addresses himself as a
practicing doctor for all these years. Time has come to pull the
curtain down on such people who are practicing medicine
without qualification and hoodwinking poor people in rural

areas.

12. Finding no merit in the petition, the petition stands

rejected.

Sd/-
JUDGE

bkp
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