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IN THE HIGH COURT OF KERALA AT ERNAKULAM

PRESENT

THE HONOURABLE MR.JUSTICE C.S.DIAS

THURSDAY, THE 19TH DAY OF DECEMBER 2024 / 28TH AGRAHAYANA,

1946

WP(C) NO. 21799 OF 2024

PETITIONER:

MRS. SUMA SUNILKUMAR
AGED 61 YEARS
, INS NO. 5402756606, W/O SUNILKUMAR, KALLADA 
HOUSE, AKP JUNCTION, IRINJALAKUDA-, PIN - 680125

BY ADVS. 
K.S.BHARATHAN
AADITHYAN S.MANNALI
ALEENA SONY
VISHAL L.

RESPONDENTS:

1 THE STATE MEDICAL OFFICER
EMPLOYEES STATE INSURANCE CORPORATION, REGIONAL 
OFFICE, PANCHDEEP BHAVAN, NORTH SWARAJ ROUND, 
THRISSUR. PIN, PIN - 680020

2 THE REGIONAL DIRECTOR
EMPLOYEES STATE INSURANCE CORPORATION, REGIONAL 
OFFICE, PANCHDEEP BHAVAN, NORTH SWARAJ ROUND, 
THRISSUR. PIN-, PIN - 680020

3 INSURANCE MEDICAL OFFICER
EMPLOYEES STATE INSURANCE CORPORATION DISPENSARY, 
IRINJALAKKUDA. PIN-, PIN - 680121

4 ADDL.R4 ASTER MEDCITY
KUTTISAHIB ROAD, CHERANELLORE, SOUTH CHITTOOR, 
ERNAKULAM, REPRESENTED BY ITS AUTHORISED SIGNATORY 
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AND CEO, KOCHI, KERALA, PIN - 682027 [IS IMPLEADED 
AS PER ORDER DATED 02.09.2024 IN I.A 1/2024 IN 
WP(C) 21799/2024]

BY ADVS. 
T.V.AJAYAKUMAR
P.JAYABAL MENON
RIMJU P.H.(K/504/2014)
JOTHIS CHACKO(K/700/2016)
REKHA AGARWAL(K/591/1995)

OTHER PRESENT:

SR GP SMT DEEPA NARAYANAN

THIS WRIT PETITION (CIVIL) HAVING COME UP FOR ADMISSION

ON  10.12.2024,  THE  COURT  ON  19.12.2024  DELIVERED  THE

FOLLOWING: 
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                                                “C.R.”

C.S.DIAS,J.
= = = = = = = = = = = = = = = = = = = =

W.P(C)No.21799 of 2024
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

Dated this the 19th day of December, 2024

JUDGMENT

The  petitioner  is  an  insured  employee.  The

petitioner had taken her husband to the ESI hospital for

treatment of his liver disease. After undergoing treatment

for  a  few  days  at  the  said  Hospital,  the  patient  was

referred  to  the  Medical  College  Hospital,  Thrissur.  By

Ext.P2  slip,  the  Superintendent  of  the  ESI  Hospital

advised the patient for liver transplantation and he was

referred for approval to the Technical Committee of the

4th respondent hospital.  By Ext.P4 certificate, the first

respondent had informed the Superintendent of the ESI

Hospital that the Technical Committee had approved and

recommended the patient for liver transplantation. In the
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meantime, by Ext.P5 letter, the Authorisation Committee

for Transplantation of Organs granted permission to the

patient  for  transplantation as  per the provisions of  the

Transplantation of Human Organs and Tissues Act.  By

this  time,  the  patient’s  health  deteriorated.  He  was

shifted to the 4th respondent hospital. He was advised of

an  emergency  liver  transplantation. Consequently,  the

patient underwent the transplantation on 4.10.2023. The

petitioner  had  paid  the  medical  expenses  for  the

transplantation.  After  the  surgery,  the  petitioner

submitted  her  claim  for  reimbursement  to  the  third

respondent.  Despite sending several representations to

the  respondents,  including  a  lawyer  notice  claiming

reimbursement,  the  respondents  did  not  send  any

favourable reply. By Ext.P15 letter, the third respondent

informed  the  petitioner  that  her  claim  could  not  be

processed because she had not submitted the emergency

certificate  for  undergoing  the  transplantation.
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Immediately, the petitioner submitted Ext.P18 emergency

certificate. Even then, the respondents have not paid the

reimbursement.  The  inaction  of  the  respondents  is

arbitrary,  illegal  and  unconscionable.  Hence,  the  writ

petition. 

2.    The respondents 1 to 3 have filed a counter

affidavit.    They have admitted that the petitioner is an

insured  employee.  In  response  to  Ext.P12

representation,  the  third  respondent  has  sent  Ext.P13

reply  directing  the  petitioner  to  submit  the  medical

reimbursement  claim,  cash-paid  bills  in  original  and

additional documents in the dispensary.  If  it  is  not an

elective procedure, an emergency certificate is required.

The  third  respondent  had  also  issued  Ext.P15 reply  to

Ext.P14 lawyer notice stating that the petitioner had not

submitted  the  emergency  certificate  and  only  sent  a

surgery certificate.  The petitioner was also intimated to

rectify the defects in the claim form, and was granted one
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year to  submit  the bills.  The petitioner  submitted the

medical reimbursement claim form only on 27.12.2023. 

As  per  Ext.R1(a)  letter,  the  expenditure  incurred  on

private treatment from a non-ESIC or private  hospitals

could  be  reimbursed  only  after  ascertaining  the

emergency and the entitlement as per the CGHS rates.

The first respondent has returned the petitioner’s claim

due to the non-submission of  the emergency certificate

and the internal ethical  committee report.    Therefore,

the writ petition may be dismissed.

3.  When  the  writ  petition  came  up  for

consideration  on  11.11.2024,  the  Standing  Counsel  for

respondents stated that there was no prescribed form for

the emergency certificate, but it should be submitted on

the  letterhead  of  the  hospital  with  all  the  essential

details, including the signature of the Doctor and the seal

of the institution.  

4. Accordingly, this Court directed the 4th respondent
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hospital  to  produce  the  emergency  certificate.

Consequently,  the  petitioner  has  submitted  Ext.P22

certificate issued by the 4th respondent  certifying that

the patient had undergone live donor liver transplantation

since he was in stage C cirrhosis, which carries a one-

year mortality of 50 % to 60%.  

5.  Heard: the learned counsel for the petitioner,

the  learned  Standing  Counsel  appearing  for  the

respondents 1 to 3 and the learned counsel for the 4th

respondent hospital.

6.  The  petitioner  is  an  insured  employee.  She

and  her  family  are  covered  by  Ext.P1  e-Pehchan

insurance  card.  By  Exts.P2  and  P3  letters,  the

Superintendent  of  the  ESI  Hospital  had  advised  the

patient  for  liver  transplantation  and  the  patient  was

referred to the Technical Committee of the 4th respondent

hospital for undergoing liver transplantation.  By Ext.P4

certificate, the  first  respondent  had  informed  the
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Superintendent  of  the ESI  Hospital,  after  getting  the

approval  of  the  second  respondent,  that  the  Technical

Committee had approved and recommended the patient

for  liver  transplantation.  It  is  undisputed  that  the  ESI

hospital  does  not  have  the  facility  for  liver

transplantation.  On  medical  advice  from  the  4th

respondent,  the  patient  underwent  emergency  liver

transplantation at their hospital.

7.  The  respondents'  principal  objection  for  not

processing  the  petitioner’s  claim  is  that  she  has  not

submitted  the  emergency  certificate.   On a  reading  of

Ext.P4  certificate  issued  by  the  first  respondent,  it  is

evident  that  the  Technical  Committee  of  the  first

respondent had approved and recommended the patient’s

case  for  transplantation  surgery.  It  was  after  receiving

the approval, the 4th respondent conducted the surgery.

Pursuant  to  the  orders  passed  by  this  Court,  the  4th

respondent has submitted Ext.P22 certificate before this
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Court, which shows that the patient had undergone live

donor liver transplantation since he was suffering from

stage C cirrhosis, which carried mortality up to 50% to

60%.  Therefore, there is no room for any doubt that the

patient  had  to  undergo  emergency  surgery  for  his

survival. 

8. The learned counsel appearing for respondents 1

to 3 had conceded that ESI hospital does not have the

facility to conduct liver transplantation. 

9. In Shiv Kant Jha Vs. Union of India [(2018) 16 SCC

187],  the  Honourable  Supreme  Court  has  observed  as

under:-

“17. ……..    ……… …….. It is acceptable to common
sense, that ultimate decision as to how a patient should be
treated vests only with the Doctor, who is well versed and
expert  both  on  academic  qualification  and  experience
gained. Very little scope is left to the patient or his relative
to decide as to the manner in which the ailment should be
treated. Speciality Hospitals are established for treatment
of specified ailments and services of Doctors specialized in
a discipline are availed by patients only to ensure proper,
required and safe  treatment.  Can it  be  said  that  taking
treatment in Speciality Hospital by itself would deprive a
person to claim reimbursement solely on the ground that
the said Hospital is not included in the Government Order.
The  right  to  medical  claim  cannot  be  denied  merely
because the name of the hospital  is  not  included in the
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Government  Order.  The real  test  must  be the factum of
treatment.  Before  any  medical  claim  is  honoured,  the
authorities are bound to ensure as to whether the claimant
had actually taken treatment and the factum of treatment
is supported by records duly certified by Doctors/Hospitals
concerned.  Once,  it  is  established,  the  claim  cannot  be
denied on technical grounds. Clearly, in the present case,
by  taking a  very  inhuman approach,  the  officials  of  the
CGHS have denied the grant of medical reimbursement in
full to the petitioner forcing him to approach this Court”.

10. It is well settled that medical reimbursement

cannot  be  denied  because  the  insured  underwent

treatment in a hospital not approved by the Insurer. In

the  instant  case,  the  ESI  hospitals  do  not  have  the

facility  for  liver  transplantation.  Based  on  the

respondents'  recommendation  and  concurrence,  the

patient was taken to the 4th respondent for treatment.

Therefore, the respondents cannot turn around and say

that  they  were  ignorant  of  the  patient's  medical

condition. The respondents’ insistence on an emergency

certificate to process the petitioner’s claim is untenable

and hyper-technical. Now, the said objection is also set to

rest with the production of Ext.P22. 

11. In the light of Ext.P22 certificate, the materials
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placed on record, the findings rendered above, and the

law on the point, I am satisfied that respondents are to be

directed to forthwith process the petitioner’s claim and

reimburse  her  the  medical  expenses  for  her  husband’s

medical treatment. 

  Consequentially, the writ petition is allowed. The

respondents 1 to 3 are directed to process the petitioner’s

claim  and  reimburse  the  medical  expenses  for  her

husband’s  treatment  in  accordance  with  law  and  as

expeditiously as possible, at any rate, within a period of

60 days from the date of receipt of a certified copy of this

judgment, after affording the petitioner an opportunity of

being heard, if felt necessary. 

SD/-

 C.S.DIAS, JUDGE

rmm18/12/2024
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APPENDIX OF WP(C) 21799/2024

PETITIONER EXHIBITS

Exhibit:P 1 TRUE COPY OF THE E-PEHCHAN CARD OF THE 
PETITIONER DATED 31/08/2023

Exhibit :P2 TRUE COPY OF THE OPD SLIP ISSUED FROM THE
ESI HOSPITAL, OLARIKKARA DATED 24/09/2023

Exhibit:P 3 TRUE COPY OF THE LETTER DATED 26/09/2023 
ISSUED BY THE SUPERINTENDENT OF THE ESI 
HOSPITAL, OLARIKKARA TO 2ND RESPONDENT

Exhibit :P4 TRUE COPY OF MEDICAL CERTIFICATE OF 
SUPERINTENDENT OF ESI HOSPITAL, 
OLARIKKARA NO.54.U.24.1 1. 1 
.2019-TTC/MED ON 28/09/2023

Exhibit:P 5 TRUE COPY OF THE CERTIFICATE IN FORM 18 
UNDER THE TRANSPLANTATION OF HUMAN ORGANS
AND TISSUES RULES, 2014, DATED 19.09.2023

Exhibit:P 6 TRUE COPY OF THE COMMUNICATION DATED 
01/10/2023 ISSUED BY THE SENIOR 
CONSULTANT-HEPATOLOGY, INTEGRATED LIVER 
CARE, ASTER MEDICITY TO THE 
SUPERINTENDENT, ESI HOSPITAL, OLARIKKARA

Exhibit :P7 TRUE COPY OF THE LETTER DATED 11/10/2023 
ISSUED BY LEAD SENIOR CONSULTANT-HPB & 
MULTI ORGAN TRANSPLANT SURGERY, 
INTEGRATED LIVER CARE, ASTER MEDICITY TO 
THE SUPERINTENDENT, ESI HOSPITAL, 
OLARIKKARA

Exhibit :P8 TRUE COPY OF THE IN PATIENT FINAL Y BIL 
NO.IPCA24/482931 ON 21.10.2023

Exhibit :P9 TRUE COPY OF ADVANCE RECEIPT {SETTLEMENT)
IP RECEIPT NO.AD24/67675 ON 21.10.2023

Exhibit :P10 TRUE COPY OF THE LIVER TRANSPLANTATION OF
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SRI SUNILKUMAR TO THE 2ND RESPONDENT BY A
COMMUNICATION DATED 02/11/2023

Exhibit :P11 TRUE COPY OF TEH 1ST RESPONDENT ISSUED A 
COMMUNICATION DATED 20/11/2023 TO THE 
PETITIONER

Exhibit :P12 TRUE COPY OF THE MEDICAL REIMBURSEMENT 
CLAIM OF THE PETITIONER WITH THE 3RD 
RESPONDENT BY LETTER DATED 11/12/2023

Exhibit :P13 TRUE COPY OF THE THE MRC BILL SUBMISSION 
IN DETAIL BEFORE THE 3RD RESPONDENT TO 
THE PETITIONER ON 14/12/2023

Exhibit :P14 TRUE COPY OF THE LAWYER NOTICE DATED 
21/12/2023 TO THE 3RD RESPONDENT

Exhibit :P15 TRUE COPY OF THE LETTER ISSUED BY THE 3RD
RESPONDENT TO THE PETITIONER DATED 
29/12/2023

Exhibit :P16 TRUE COPY OF THE 3RD RESPONDENT ISSUED A 
LETTER DATED 08/01/2024 AS A REPLY TO 
EXHIBIT P14

Exhibit :P17 TRUE COPY OF THE PETITIONER ANOTHER 
LAWYER’S NOTICE TO THE 3RD RESPONDENT 
DATED 10/01/2024

Exhibit :P18 TRUE COPY OF THE LETTER NO. 2565/23 ON 
20.05.2024

Exhibit :P19 TRUE COPY OF THE ASTER MEDICITY HOSPITAL 
INPATIENT FINAL BILL NO.IPCA24/482931 
DATED 21.10.2023

Exhibit :P20 TRUE COPY OF THE COVERING LETTER DATED 
10.06.2024

Exhibit P21 TRUE COPY OF THE POSTAL RECEIPT ON 
10.06.2024
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RESPONDENT EXHIBITS

EXHIBIT- R1(a) True copy of the letter No.U-
16/26/1/2010/ Med.I/Pt.II dated May 18, 
2010 issued by the ESIC Headquarters

EXHIBIT- R1(b) True copy of the letter dated 17-4-2024 
of the 1st respondent to the Regional 
Deputy Director, Insurance Medical 
Service, Central Zone, Ernakulam.

PETITIONER EXHIBITS

Exhibit P22 A TRUE COPY OF THE CERTIFICATE, DATED 
25.11.2024 ISSUED BY THE DR. MATHEW 
JACOB, LEAD SENIOR CONSULTANT- HPB & 
MULTI ORGAN TRANSPLANT SURGERY INTEGRATED
LIVER CARE, ASTER MEDICITY, KOCHI


