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For OPs :

Mr. Joy Basu, Sr. Advocate with

Ms. Shyel Trehan, Advocate

Ms. Himanie Katoch, Advocate

Mr. Kanak Bose, Advocate

Mr. Rohan Poddar, Advocate

Mr. Kumar Vaibhav, Advocate

 

PRONOUNCED ON: 11  August 2020th

ORDER

 

PER DR. S. M. KANTIKAR, PRESIDING MEMBER

 

1.     The complaint was filed by Dr. Samir Rai and his wife Dr. Arpita Rai for alleged medical
negligence on the part of the OPs. Dr. Samir Rai expired during the pendency of the complaint, it
is being further pursued by the surviving complainant.

2.     The first complainant Dr. Sameer Rai a renowned Urologist from Amritsar (since deceased
herein after referred to as “the patient”) was diagnosed to have Aneurysm of the arch of Aorta and
on 11.07.2010 referred to New Delhi. On 12.07.2010 he got admitted in Medanta Hospital at
Gurgaon (the OP-1) for replacement of Aortic arch.  The CT scan and other investigations were
performed on 16.07.2010. It was alleged that the CT contrast material   caused severe allegoric
reaction and resulted into hoarseness of voice and bout of blood came from throat. The doctors
contended that it was due to rupture of Aneurysm.  The Complainant alleged that the diagnosis of
rupture of the Aneurysm was totally wrong, and the OPs-2 & 3 have decided to perform urgent
surgery on the next day. The doctors did not provide proper information about the nature of
disease and choice of surgery to be performed. The consent was not an informed consent, as both
the Complainants were surgeons and would have preferred the endoscopic (closed) method of
surgery as it was suggested by one Cardiac surgeon Dr. Rakesh Sudan, but the doctors OPs-2 & 3
performed open surgery. It was alleged that due to unhygienic conditions in the operation theatre
the two surgical wounds (one in the groin and one on the chest) became infected and started
oozing pus. For its treatment the doctors advised further operations on both the sites, but the
patient did not agree and he protested that it was against the established surgical principles.

3.     For the infected surgical wound in the right groin, OP-3 planned the debridement and
secondary suturing on 5.8.2010. At 11-30 a.m., the patient was seen by Dr. Shivani, respiratory
specialist and advised if possible General Anaesthesia (GA) should be avoided, as the patient was
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at high risk. The advice was ignored by the treating doctors and asked the patient to sign Consent
form for surgery but the patient refused to sign the Consent form. However, the surgery was
forcibly done under GA. The patient came out of anaesthesia and he had severe pain in his right
thigh and his whole right arm became numb (paralysed).

4.     It was further alleged that after four days, OP-3 performed another operation for the wound
on chest at the lower end of sternum. It was done under intravenous sedation and not under GA.
The Consent form for the said surgery does not bear the signature of the patient but it merely
carries patient’s thumb impression. The thumb impression was attested by Dr. Saxena on behalf of
the OPs. At the first time Dr. Sumit Singh noted the paralysis of patient’s right hand on 10.8.2010
and advised for physiotherapy & re-evaluation; but nothing was done. The patient was discharged
from OP-1 hospital on 16.08.2010; the discharge summary was surprisingly silent about the
paralysis of right hand, the patient suffered during treatment. Again on 19.08.2010 the patient was
readmitted to OP-1 hospital. Again, the admission record and the clinical findings were silent
about the paralysis and it was recorded as ‘NONE’ for the neurological and musculo-skeletal
system. The patient was discharged from OP hospital on 25.08.2010. Thereafter, during next 3½
years the patient underwent 19 surgeries at Amritsar by the surgeon Dr. Jasdeep Singh for healing
of both the wounds [Incision and drainage (I & D)]. The groin wound eventually healed in
mid-November, 2010, but the chest wound remained un-healed till the death of the patient.  It was
alleged that the patient died due to the complications of non-healing chest wound which was
caused due to the negligence during surgery. Being aggrieved by the negligent acts of the hospital
(OP-1) and the treating doctors (OPs- 2, 3 & 4) the complainants filed a consumer complaint
before this commission to claim compensation from the OPs to the tune of Rs. 7.87 Crore jointly
and severally.

5.     The OPs filed their written version and denied deficiency of service or any negligence during
the treatment of the patient. It is submitted that the patient was referred from Amritsar for the
treatment of infected mycotic Aneurysm of arch of Aorta. On admission (12.07.2010) patient was
presented with ruptured Aneurysm and he was in a highly toxic state, around 95-100% risk to life.
 The patient was treated at OP-1 hospital as per medical standards. The patient survived for almost
3 years after treatment. The patient during Psychiatric consultation, himself admitted that for the
past 5-6 years he was a habitual user of drug Pentazocine and Midzolam.

6.     On 16.7.2010 patient developed severe back pain, acute hoarseness of voice and fresh
haemoptysis (blood in sputum), it was an indication of rupture of Aneurysm with Recurrent
Laryngeal nerve (RLN) involvement. OPs further submitted that based on the condition of the
patient, since the Aortic aneurysm had ruptured, the ‘Endo-Vascular’ and/or ‘Hybrid’ procedure
were not possible. The only option available to perform surgery was by “Open Procedure”.  After
taking patient’s informed Consent, on 17.07.2010, the OPs-2, 3 & 4 have performed surgery
under Deep Hypothermic Circulatory Arrest (“DHCA”) and replaced the infected Aneurysmal
Arch with ‘24 mm Dacron branched Arch Graft’.  For the proper perfusion of the body most
common access through the groin vessels was used during the operative procedure. The right
Femoral artery was exposed through vertical incision and it was sutured after surgery. 

7.     On 03.08.2010, OP-3 examined the groin wound and planned for removal the slough below
the femoral bed. Accordingly on 05.08.2010 after taking High Risk Informed Consent the OP-3
performed debridement of the groin wound under GA. The patient was kept under observation. He
did not complain of any weakness in right upper limb. On 09.08.2010, the patient developed
soakage and gaping of chest wound at the lower end of sternum, therefore secondary suturing to
close the wound was done, on the same day under local anaesthesia the informed consent was
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given by patient’s wife. The Neurology team examined the patient on 10.08.2010 and found the
patient’s right shoulder movement was near to normal, mild weakness in elbow and hand function
(grip) was poor. It was suggestive of involvement of lower trunk of Brachial plexus, but it was not
due to the debridement surgery, as it was done on supine position which has no chance of Brachial
plexus injury. According to OPs the weakness of the right upper limb was possibly due to
secondary effects of self-injecting drugs Pentozocine and Midzolam into his arms.  

8.     The patient was discharged on 16.08.2010 without any signs of paralysis of the right upper
limb. He was advised physiotherapy and follow-up.  On 19.08.2010, the patient came once again
to the OP-1 Hospital with the complaint of breathlessness, and he was stabilised. On 23.08.2010,
the Neurologist examined the patient and found improvement in the right Brachial prexopathy.
Patient was discharged on 25.08.2010, thereafter he never turned up to OP-1 hospital. Thus, it was
submitted that the doctors at the OP No.1 Hospital have treated the patient with highest standard
of care.  No negligence occurred during the entire treatment. The patient survived for 3 years after
discharge.

9.     We have heard the arguments from both the side. Learned counsel reiterated their respective
affidavits of evidence. They have filed the relevant medical literature on the subject. We have
perused the material on record,  the entire medical record and the medical literature frominter alia
standard text books.

Analysis and Conclusion:

10.    We note the Complainants, being medical practitioners-super specialists themselves, are
well aware of the available treatment options and medical facilities. They came from Amritsar to
OP-1 Hospital knowing fully well that the best possible treatment would be available and the
OP-1 Hospital runs the largest Aortic Surgery Programme in the country. It was the only centre in
the country which is a part of International Registry of Acute Aortic Dissections (IRAD) registry.

11.    It is apparent from the medical record that, at the time of admission, patient was obese (108
kg), hypertensive with dysglycemia, peripheral vascular disease and presented with expanded
Aneurysm of the arch of Aorta. Also noted multiple scars on both arms, which is apparent from
photographs of the patient taken at the time of his admission to the OP-1, which was indicative of
drug addiction by himself. Prior to the surgery the patient was put on higher antibiotics viz Inj.
Tazact, Inj. Amikacin, and Inj. Oflox. Thus it was a proper treatment. The patient was started anti
tubercular drugs as per medical literature anti-tubercular drugs are also given in the
immuno-compromised patient.

12.    During hospitalization the patient was examined by the Psychiatrist and the patient himself
admitted that he was a self-administering and a habitual user of Pentazocine and Midzolam for
5-6 years. As per the medical literature Pentazocine is known   as the ‘poor man’s heroine’, a
derivative of opium and Midzolam is a sedative. Both the drugs cause addiction. Such drug abuse
persons are predisposed to risk of mycotic aneurysm, perioperative neuropathy, as noted in the
instant case the weakness of Right upper limb.

13.    On 16.7.2010, at 1.45 p.m., the patient had fresh hemoptysis which was indication of the
rupture aneurysm; therefore the patient was immediately shifted to the I.C.U.  We note that, prior
to surgery the patient was properly investigated at OP-1 Hospital. The CT-Angio, ECHO, Carotid
Doppler & Peripheral Doppler studies were done. The clearance for surgery was taken from
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consultants of various departments like Internal medicine, chest physician, Gastroenterology,
Nephrology and Endocrinology. On 17.07.2010  the OP-2,3 &4 have performed surgery and
replaced the infected Aneurysmal Arch with  ‘24 mm Dacron branched Arch Graft’ under Deep
Hypothermic Circulatory Arrest 
(“DHCA”).

14.    The medical literature revealed three types of surgical approach as one available for
treatment of mycotic Aneurysm of aortic Arch viz. (i) Open Procedure, (ii) Endo-Vascular
Procedure and (iii) Hybrid Procedure.  It is pertinent to note that the patient was already in
immuno-compromised state and to operate the leaking infected Aneurysm of Arch of Aorta, the
Endo-Vascular procedure was not suitable. Thus, doctors of OPs-2 & 3 chose the “Open
Procedure”. Moreover, the Hybrid Procedure is still in evolving stage, not approved by FDA.
Thus, the allegation of complaint for not choosing Endovascular procedure is devoid of merit. 

15.    The patient had morbid obesity with a low tolerance to pain. The groin wound debridement
surgery was necessary for removal of slough/dead tissue lying around the sutured Femoral artery.
To minimize the risk of damage to the Femoral artery O.P. No.3 decided to perform the surgery
under General Anesthesia and the local anesthesia is not more effective in the presence of any
infection. The OP-3 performed debridement of wound after obtaining valid consent. We further
note the Consent forms dated 04.08.2010, 05.08.2010, 09.08.2010, have been signed by the
Complainant No. 2, the wife of the patient for pleural tap, groin wound debridement and chest
wound closure respectively. In our considered view, the treatment given at OP-1 Hospital was per
reasonable standard procedure with due informed consent. We do not find any negligence or
deficiency of the treating doctors OPs-2, 3 & 4.

16.    Expert opinion is not conclusive:

The Complainant placed an expert opinion from one Dr. Prabhajeet Singh dated 05.05.2011
(Annexure A), one Neurologist from Amritsar. He gave the opinion on the basis of patient’s
clinical examination and the treatment records of OP-1 Hospital. According to him Dr. Samir
suffered Erb’s paralysis due to possible mechanical injury to the Brachial plexus occurred during
the hospitalization or during surgery. It was preventable injury. He expressed that as more than
eight months have already passed, full recovery will be unlikely and the patient was a Surgeon
became handicap in his professional work.  We do not agree with the expert opinion as we have
discussed (para 7 & 12), that the chances of Brachial plexus injury due to surgery was ruled out.
In the instant case, we do not find any procedural fault or mechanical trauma to cause the Brachial
plexus injury. Moreover, the expert has not commented and was silent on the Aortic arch
replacement surgery and other ingredients of medical negligence that has nexus to the cause of
death of the patient. 

17.    After discharge from OP-1 Hospital on 25.08.2010, the patient never visited OP-1 Hospital.
He took further treatment at Amritsar and underwent 19 surgeries. Therefore, the principle of 

 demolishes the entire case of complainant. The term ' Novus Actus Interveniens novus actus
 ' ("new act intervening") is a legal term which refers to breaking the chain ofinterveniens

causation such that even if the defendant has acted negligently, a subsequent intervening action
breaks the chain of causation with the loss or damage sustained and so the defendant is not liable.

18.    We would like to rely upon the recent judgment of Hon’ble Supreme Court  in the case Dr.
 (2019)2 SSC 282 which held S. K. Jhunjhunwala vs Mrs. Dhanwanti Kumar that a doctor or
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 . Following that, thesurgeon cannot assure that the outcome of any surgery would be beneficial
Court was confronted with a question as to how and by which principle, the court decides on the
issue of negligence of a doctor and hold him liable for medical negligence. Suffering of ailment
by the patient after surgery does not simply mean medical negligence. It has held that simply
proving the suffering of ailment by the patient after the surgery does not amount to medical
negligence. The doctor can be held for medical negligence only if the suffering of any such
ailment is because of improper performance of the surgery and that too with the degree of
negligence on the part of the doctor.

19.    In  , in the relevant paras 20,21,22,23Dr. S.K.Jhunjhunwala vs Mrs. Dhanwanti Kumar
and 47) their Lordships referred to various judgments on medical negligence and placed its
reliance on the case of   (1857) 1 WLR 582 and Bolam V/s. Friern Hospital Hucks V/s. Cole
(1968) 118 New L J 469. Lordships also relied on Judgment in the case of Jacob Mathew V/s.

 (2005) 6 SCC 1 delivered by 3 judges bench of Supreme Court it was heldState of Punjab
that;             

a Physician would not assure the patient of full recovery in every case. A surgeon
cannot and does not guarantee that the result of surgery would invariably be
beneficial, much less to surgery would invariably be beneficial, much less to extent
of 100% for the person operated on. The only assurance which such a professional
can give or can be understood to have given by implication is that he is possessed
of the requisite skill in that branch of profession which he is practicing and while
undertaking the performance of the task entrusted to him he would be exercising
his skill with reasonable competence. This is what the entire person approaching
the professional can expect. Judged by this standard, a professional may be held
liable for negligence on one of two findings: either he 14 was not possessed of the
requisite skill which he professed to have possessed, or, he did not exercise, with
reasonable competence in the given case, the skill which he did not possess.

          In the case of  wherein it was observed that:Hucks V/s. Cole

“a medical practitioner was not be held liable simply because things went wrong
from mischance or misadventure or through an error of judgment in choosing one
reasonable course of treatment in preference of another. A medical practitioner
would be held liable only where his conduct fell below that of the standards of a
reasonably competent practitioner in his field.” 

 

20.    In the facts and specificities of the present case, in our considered view, the Complainants,
though being well qualified doctors, concealed that the Complainant No.1 was addicted to drugs.

At the OP-1 Hospital, the treating doctors investigated and treated the patient as per the standard
medical practice. 

We do not find deficiency / negligence in conducting the surgery for replacement of the infected
Aneurysm of arch of Aorta with ‘24 mm Dacron branched Arch Graft’ or in the post-operative
wound care and follow-up.
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Admittedly, the patient died three years after the Arch replacement, there appears no nexus
between the surgical treatment and the death of the patient after 3 years.

21.    In the light of the above discussion, deficiency / negligence cannot be conclusively
established on the treating doctors / hospital.

22.    The Complaint is dismissed.

 
......................

DR. S.M. KANTIKAR
PRESIDING MEMBER

......................
DINESH SINGH

MEMBER
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