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(TECHNICAL) I Final Order No.[T11445/20251CDATE OF HEARING: 28.08.20251LDATE OF

DECISION:[126.12.2025[JLSATENDRA VIKRAM SINGH[[M /sCCBun[Pharmaceuticals[]
OndustriesdLtd, 0CBharuch C{100% OCEOU) LL{Appellant) ClCAre CCmanufacturing CCBulk [
[DrugsIthnderIL.Chapter[1L29ILdf[ 1 the[JLCentral LIl Excise 1L Tariff( 1L Act,[1L1985.1 They[l
LWereOvorking Lllinder 4 00% JLEOU LICscheme IRl [LI[28.02.2014. [ While Chuditing [
LofCItheir[JFecords, ILCentral Ll Excise L bfficers[1lhoticed LIlthat [LILduring [l the[[period [
Hrom A prilld2o11[Tto [T February[ITo14,[Tthe[Thppellant[Thadll¢tleared/sold]
ChultipledCproductsdOnT DomesticlITariff (T Area[T{DTA)[Lht[Ttoncessionalll
Crate [(Lof LT duty[(Tin[Tierms[Tof[ T Notification[INNo.[T23/2003-CE[Tdated[131.03.2003,[T3ome[]
o f O 0w h i c¢c h O w e r e O L0n e v e r U
Céxported [Ivhile[Tin[T$ome[ T ¢ases, [ Iproducts[Le¢leared (Iin (I DTALIvere more than 90% of
the FOB value of export of the said product.JL2[T] [T Page[1[E/12185/201900 .10 Afterd
Cexamining[d[theirreply, [dCHepartment ] [(found[thatd¥heChppellantdChad
OGimproperly[TAvailed [Tthe[Thenefit[ Lof[ Tabove Thotification [ Tand[Ttherefore,[ Tthey[TWerell
O i s s u e d O O a O O s h o w O
Léause[ Thotice[Ldn[T10.03.2017[Lproposing[ Tiecovery Lof[ L$hort[Tpaid [IL¢entral I éxcisel]
CdutyICofIRs.[1C8,90,82,282/-L1Lbn[Léxcess[ILDTALItlearances,1lhinder 1 Bection]
Li1A(4)OChlong L OWwithOChpplicabledOnterest1CAnd L Cpenaltydhinder [ Section[]
41AC(1)(c) LLof[Tthe[I Central (T Excise [T Act,[T1944.[TIn[TAdjudicationIproceedings,[ Tihel]
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[LCommissioner, [ ILCGSTULAnd L Central [ Excise, [l Vadodara-I1L¥ide Jdmpugned ClCbrder ]
[datedI[26.06.20190tonfirmed LI[the[d[hbove L[ Central L[ Excise[dLduty[ 1L demand[]
O a 1 0 n g O
Ovith [(interest [ Land [Timposed (L4 [MTpenalty [Teéqual [(THo[T40% Lof[ Tihe[Tduty[Tdmount[Tdinder[]
[GheOproposed dection. (A ggrieved Cvith CRhisCbrder, (Cthe CChppellant Cfiled O
Chppeal Cllbefore this Tribunal.[JC2. In their appeal, appellants have taken the following grounds:

-O0O(i)UOOThe main allegations of the department are: -0 [Oa)
[(Some[LTof[Tthe[Tproducts[IT$old [ LEAn[ I DTA T Wwere[IimorelIthan[T$o% [T of[1the[ TFOBL]
Value of export of that product.[Ilh) LILDTA clearance of dis-similar products at concessional duty

r a t e . O O c ) O
Some[Tbf[Tthe[Tproducts[Tvere[Tsold [Tonly[Tin [T DTATbdbn[TA[Ttoncessional (L duty[]
[fate and were never exported.J[{ii)[d[The[benefitdCbf[1toncessionall1[Fatel]
Cof[(Tduty,[Tdn[Tierms[Tbf[I Notification[1[23/2003-CElHated1[B1.03.200300s]
ChvailableOCéven[On Ctespect LLofLM$imilar[1Cgoods. L1l The [ goods LILéxported Ll by [l
[the[Thppellant[ThAnd[Tthe[T goods I tleared [ Lin[ILDTALCAreI$imilar.J[Further,]
CeemedCéxports[ChreCAlsodRo L be Ol treated L1Chs [ physical lCéxport L1vhile
Ocalculatingd ODTAO Osaled Oentitlement.d OThered Ois Ono O
Ltelevance[LH[ Tany[ Tproduct [ L¢leared [Tin (T DTA[THEs[Tiore[Tthan[THo% [ Lof[ TFOBLI¥aluell
LofCICéxportLILofCIthat[TspecificClproduct (L[ Tdverall L IDTALT$ale[Léntitlement[Tis[Thot[]
Céxceeded.[IThedldemand [IHsCChit by imitation[Tand [Tinterest[ T and [T penalty[Tis[]
[hot recoverable from them.O[{iii) OOn O0erms OCofCChbove OChotification, Cread CGvith O
Oparadl6.8{a) ICof LI Foreign Ll Trade I Policy, [IC2009-14, (ICEOUC¢an [ ¢lear (L goods ]
OnOMDTAODptod50% OO [TFOBOLE T [T Page[1[E/12185/2019 LFalue L1 the ]
[koods[kxportedd[br[kxpectedddod[beldkxported. [ MWnitsdOwhich]
Care[Tmanufacturing[Tand [T éxporting[ Tinore[Tthan[Tdéne[Tproduct[L¢anT¢lear [ Tany L]
[theseJproducts ILnto LILDTA, Clhpto LILH 0% LILHfLILFOB L¥alue Lof I éxport LILdf LI the ]
L3pecificllCproducts. LILFOB L ¥alue L has[to Ll be [ taken LIlby 1L Adding [l both[Tphysical [
Cas well as deemed export of the specific products. {iv) JCThe CDCgoods [ ¢leared Cllby ClCthem [
OnOMDTAOD$alesdChnd Othose OCéxported (Chre (D$imilar. (d.earned (JL.Commissioner[]
[hasO[krreddinO distinguishing [dhel [goods [basedd bn[thell
Ldrade[hamel[Ibf[Tthel[lproductsIratherIthan[Itheir[Ihpplication]
Owhich[ds[Tonly[Thasis[ Tfor[Tdeciding[Tdimilar[Tgoods.[TIn[Tterms[Tdf[ T1.OP[ T granted ]
Ltold[ihem OCby[1thed[Development LILCommissioner,[1[they[ 1l Are[1lpermitted 1[Fo[]
Chmanufacture a) Bulk Drugs- API and b) Bulk Drugs Intermediates. J[{v) (D[ TSimilar[JCgoods" [
Chaved[been CCdefined C10Gn OCthe OCCustom O Valuation C{import CCbf[ICgoods) I Rules, [
[2oo70CAnd Lthel$ame L definition [lThas[[been [ teferred 1 to JLn L[ the [l Foreign [l
[(Tradell[Policy.[ILThedepartment I has[1failed Ll to Ll appreciate[1[their (1l dubmissions[]
ConthisOOpointCAnd OGvrongly L1l éonfirmed [T the L duty vithout L giving CAny [
Lreasons HasU told Owhy O OBulkd ODrugs HandO Otheird
ntermediates[ Thaving[T$imilar[Ttherapeutic[Thse,[ T¢annot[Thel[T¢onsidered [ TAs[ I $imilar

pr odwuwcect s . O O ¢ v 1) O O A s O Lp e r O
[Rule[I2(f)[Lbf[Tthe[ TCustoms[IValuation[L{importLLdf[Tgoods)[TRules,[ 1L2007, "Similar

goods" are defined as under:-0J'(1) "Similar goods" means imported goods-UJ
[(i) [(IWhich[Talthough[Thot[TAlike [(Tin[TAll[T¥espects,[ Thave[Llike[ T ¢haracteristics[TAnd[]
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Oike[ [ tomponent[aterialsC1Cwhich[Cénable[1lthem o perform LI[the[1l$amell
MfunctionsLICAnd o [lbe[ T ¢ommercially[Tinterchangeable [ ITWith [ Tthe[ T goods[Tbeing[l
ralued Llhaving[tegard L1 to Llthe Ll quality, [l keputation LICAnd LlCthe Ll éxistence LILof [
Cirade mark; (i) produced On[Cthe C¢ountry L1Hn OWhich Cthe OCgoods Hbeing [
Ov aluedO Ower e O Oproduced; andO
[produced [ Iby[Tthe[T$amel[Iperson Twhol[Iproduced  LTthe[Tgoods[Tbeing[I¥alued, Torl]
Ovhere ho LDsuch L goodsLlAre [CAvailable, LILgoods L produced LILbyICALICdifferent ]
Cperson, LIL{ LT [T Page[1[E/12185/2019 Ll but Lll$hall[1hotIOnclude Llmported LICgoods ]
Owhere[lLéngineering, 1L developmentork, 1L Art[1lork, Ll design CLlvork, Lfplan Ll or[]
C$ketchOhndertaken [10n O ndia00veredCtompleted CCdirectlyLlCor L0ndirectly by [
CtheOdCbuyer LCon Cfthese CIhmported Ll goods Oree ClCof I ¢harge (Il or LAt CA L Feduced
Ceost[forhsedOn [ tonnection Ivith [1l¥the[[l[production and sale for export of these

imported goods. "[C{vii) JLVide O ¢ircular[JINo. [ 8B5/95-CusLdated [ 26.07.1995, LILCBECI
ChadOCtlarified Chnd 0D ssued L guidelines o theck similarly O Cbf1[goods.
Il H o} w e \% e r , 1 O t h i S O
Ceircular[Thas[T$ince[IbeenItescinded [(Iby[Tissue [ Lbf[Ttircular[INo.[T67/2006-Cusl]
Cdated 13.01.2006 which also elaborates on "Similar goods" as under:-CIparagraph (6.8 L {a) ]
LofLIdhe JFTPUprovides [ that LILEOU/EHTP/STP LmayCsell 1L goods Llhpto LILE0% [
LofILFOBUEralue JLof Ll éxports IOn LD TAULdn [l payment LILbf I toncessional LIlduty ]
L$ubject o Fulfilment Lo positive LILNFE. LIt AlsoCprovides I[that [1Wwithin[]
[(dheOCentitlement OCOfCICDTACC$ale, (Ilthe OChnit(ChasOfto CG$ell OIOn OCDTAOGts O
OproductsC$imilar[( o the [l goods, LWhich LlCare Ll éxported LlLor [ éxpected Lo Lllbhe [
Céxported. (Il There (Chasbeen ClCdoubt LlCAs [ o [hat (Il ¢onstitutes [ kimilar[Cgoods".[]
d F u r t h e r , O l w h e n O
[the[Thnits[Tare[Thot[Ttequired[Tio[Ttake[ Lany[Tpermission Tfor[IDTA $ale[Jhinder]
[paragraphUL6.39.9, 10t LIHs L elt hecessary[lto [l provide[Ldefinition [T of[ [ Tsimilar[]
[goods"Uolbring [l ¢larity[ILAnd LI0hniformity. Ll Therefore, L1t L has[been L decided [
thatdtheOdClefinition dCof 1 0similarCgoods" Lvould O bebased dCon [ the ]
Clefinition Db imilarCgoods Chs O provided O0On Othe O Customs[Waluation [
[{Determination LLof[1[Price dLbf[1dmported L1LGoods) 1 Rules,[1[1988.[1L The[1ierm[]
IsimilarCgoods" [Iimeans[ T 7goods[Twhich [Tis[Talthough[Thot[LTalike[Tin[TAll[Ttespects,]
ChavelTlike[T¢haracteristics[TAnd[Tlike[T¢omponent[ Tinaterials[LTWhich[Ténable[Tthem[]l
Otoperformlthel$ame 1l functions1And Lo LIlbe (Il ¢éommercially[1linterchangeable[]
OwithOthedCgoodsOwhichOChave dCbeen O Cexported I CbrdCexpected IRo O Cbe
Oe x por te d O L0h a v in g O Lr e g ar d O
[to[Tthe[Tduality, [ Tteputation[Land [ Lihe[Téxistence[Lof[Tirade[TimarkJCaAndClproduced]
OnO0OheOC$ameDhinit by hel$ame [l person LlLWwho LCproduced LlCthe LlCéxport [l
[goods".LILThed[Board'sLCircular[No.[1[B5/95 dated [1L26-7-951Hssued L1LEn Lthis

regard stands rescinded."{viii) [ The[ [ dlepartment[ 1l has[1[heither[ [ tonsidered [1lthe[]
ralueO[bf0[Heemed O CexportsdhorthedEuidelinesd[provided dhinder
O A p p e ndix - 14 -1 - H , O O w i t h O
Lteference[ Lto[IDTA[T$ales[ I éntitlement[ Lithin[Tthree[1¥ears[ T of[ Ithe[LThccrual [T ofl]
Céntitlement. JOfCILdeemed [1Céxport [ ¥alue[1OsIlAdded JGn Cthe Clotal LICFOBC¥alue, [
LkheyUO [hadO [hot Omnadeld Chnyd Clexcess [Cklearanced Lin O ODTA. O
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Ot[Thas[Tbeen[Theld[Tbhy[J[Hon'bleJLGujarat Il High AL CourtI0OnC¢ase1LbfLILShilpall
[CopperdWirendustriesJ20o110{269)I[E.L.T.0JO70H{Guj.) Othat J[Heemed [
[exportOhred ko [beldreatedd hs [k [1] [IPageld[E/12185/201901
Ophysical[Téxport[Twhile[T ¢alculating[TDTA[T3ales[ T éntitlements.[TSimilar[Tiuling[1[Was[]
[EivenO[byd[CESTATOMAhmedabad O nO[theOCtasedCbf1[8hree[dRohinil]
[Enterprises[ IVs.[ICommissioner [ Lbf[ I Central (I Excise,[ [ Surat-ILTht[T2017[1{346)
(E.L.T.[LL461 [LL{Tri. (I3 [T Ahmd.) (Iwhich [T ¥as[Thlso[Laffirmed LI by[ T Hon'ble [T Supreme[]
[CourtUCAseported 1L 201700{346) LILELT LI A137LI{SC).[TIn[Tfollowing[ T tases[ T 4lso,[]
LQtO0sOheld OthatCalue Lo fLICdeemed Ll éxports L hre [l o Lllbe L1ncluded or [
Cealculating DTA sales entitlement :-LLTTILCCE,[Visakhapatnam Vs OCSriISarithal
C8ynthetics & [TIndustries (1T Pvt.C1Ltd. 2016 (335) E.LT. 688 (Tri. Bang) LT TICCommr. CICbf]
LC.UEX. O Cus., CSurat (L Versus [l Mudra[J[Markein (I Pvt.[T1.td.[JC2015 (323) E.L.T.

1 5 4 (T r i . - A h m d4 . ) 0O O O O
CLCommissioner [Tof[TC.[TEX.[T&[TCus.,[TSurat[1Versus[TAmitex [T Silk (T Mills (TP.Ltd.

2007 (216) E.L.T. 589 (Tri. - Ahmd.) I I Commr. CCofCICCentral Il Excise Ll Versus L Shilpa ]
[CopperWire[dndustries[2011 (269) LOO 17 (Guj.) OO CAmitex CSilk OMills OCPvt. O
[Ltd.OCVersusOCCommissioner O0CbfCCCentral (0Excise, Surat-I1 2006 (194) ELT 344 (Tri.-

Del.) I TIL.Commissioner[Versus LIIMetflow [ Cast 1 Pvt. I[Ltd. 2016 {331) LILE.LT.O
(355 (Guj.)ITICLCommissioner I[Versus d[Metflow [ Cast (I[Pvt. I[Ltd. 2016 [{331)
[E.LT.0C355 (Guj.) O TIMNandan LCSynthetics JCPvt. LI[Ltd. CJlVersus LJLCommissioner LILOf[]
[C.OLEX.OXOCS.T., Daman 2015 (315) E.L.T. 454 (Tri. - Ahmd.) O{ix) OCTheyOCare O
Céligiblelor ClLguarterlyLILDTA$ale[Céntitlement. [ 1.earned [JCAdjudicating [lChuthority [
ChasOC¢alculated ACDTAOCéntitlement [vithout [ ¢onsidering carried forward entitlement of
the last quarter. {x) JLThe JC$how[tause 1 hotice 1vas[IHssued LILdbn[1[10.03.20170]
O a 1 1 e g i n g U
Lduppression[Lof[Tfacts[Tfor[Ldemanding[ T duty[Tfor[Tithe[Iperiod [ THfrom[TApril[T2011]
L6[T][TPagel1¥/12185/2019 oI February L2014 Which[Hs[beyond [lthe [1Thormal [l
[period OCofOIwo Fears LCAlleging Ll $uppression LLbf [ fact. (N[ Extended Clperiod LICHf]
O 1 i m i t a t i o n 0O 0 i s 0O L0 n o t 0O
Lnvokable[Tin[Itheir[T ¢ase[Ths[Ithey[Thave[ITbeen[Itegularly[Ifiling[TER-2[Tteturns,[]
ChuarterlyJChnd OChnnual fperformance keport s LOvell CCAs CHfiling Llntimation [
Uetters[[to[J[the[ 1 Development [ ILCommissioner I before[ 1l éachILDTA[T ¢learance.[ 1l He[l
Crelied LCon L[ the Ll decision Lo Hon'ble LI Gujart LIlHigh CILCourt 0n [ the [l ¢ase LIL o]
[LCommissioner [ Vs.O[Meghmani[d[Dyes [ X [[dntermediates J[1.td.2013[{288)
[E.L.T.[d%14{Guj.),[dTwherein, (I3t [Thas[Tbeen[Theld [(Tthat[Then [Tinformation (I3vas[]
[providedJOn[1Cprescribed L format, LIl then L department 1L ¢annot LlCAsk 1l for[1nore ]
Onformation JChnd OCAllege LlCsuppression. L1l TheyLCAlso Lllkely L1Cdn [L1[the Cfollowing [
Cdecisions:-O T Commissioner CICofCICCOMEX, O Pune-CCVs. O Emcure ( Pharmaceuticals [
[(Ltd2014 (307) ELT. 180 (Tri Mumbai) O[T TICCommissioner CICOfCICC. CICEX., ([ Noida[l
[Wersus[d[Accurate[d[[Chemical (d[dndustries 20 14 (310) E.L.T. 441 (All.)OITIAccurate]
[(ChemicalsO0ndustries (CVS.OCCommr. OCHfOCC. COCEX.,[0Noida, 02014 (300) E.LT. 451

(Tri. Del.), T Commissioner LILbf[1LCentral (1L Excise, [ Jalandhar[[WVersus[J[Royal [l
[lEnterprises 2016 (337) E.L.T. 482 (S.C.))O0 000 OCommissioner ]
Lof[(TCus., [ TC.[TEX.[T&[TS.T.,[TIndore[ 1 Versus[TZYG[TPharmalI[Pvt. Ltd. 2017 (358) E.L.T.
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101 (OO) OO Collector Lbf I Central [ Excise JVersus J[LChemphar[Drugs [ &[]
OLinimentsOd O1989 (40) E.L.T. 276 (S.C.)OdO
[{xi) (I Penalty[Tis[Thot[Timposable[Lon[Tthem[Tin[Tthis[T ¢ase[Tas[ Tthey[Thave[Thot[]
OhmadeOCAnyC¢ontravention LICofCThature [l pecified IOn LCSection 13 1ACHCof LI the [
[(Central Excise Act, 1994. They rely on the following decisions:-CICIT I Hindustan Steel V/S State

of Orissa reported 1978 ELT (J.159)0 OOO
[Akbar[IBadruddin[LJivani[1V/S[ICollector[Lof[T Customes,[ TBombay" [ TAIRCI[1990 (SC)

15790y L] [T Page[I[E/12185/2019 LJLITIIMnaglam [ ¢ement [1Cktd. 1LV /SCICCCE, Jaipur]
G OCkoog40OMH163)CELTOO 7O Tri-Del ) DT T1[Whiteline I [hemicals O [WVS I
[Commissioner JCbfICC.OCEX, O Burat-C02o0o8[{229) E.LT. 95 (Tri. Ahmd.)O[TT]
[Rosavar[TSteels[TLtd.[TVS[TCommissioner (Lof[TC.[TEX.,[TCoimbatore[T2011[[268)

E.L.T. 280 (Tri. - Chennai) LI TIPrem C[Fabricators Vs OOCCommissioner COfOICC. CICEX., [
[Ahmedabad-II;[02010 (250) E.LT. 260 (Tri. - Ahmd.)OJIT1CShree[1CGobinddeo [ Glass[]
WorksLtd. J.Versus (JLCommissioner ICOfLICC. CICEX., Kolkata-11 2008 (223) E.LT. 476 (Tri.

- Kolkata) TV eevan C[Miesels (DCAnd CCElectricals OCLtd. O Versus OCCommr. OO OCC. O
CEX.O[Puducherry 2019 (365) E.L.T. 397 (Mad.)OOTIWVVFO[Limitedd[WWersus [
[CCommissioner JCof I Central (JCéxcise, [ Belapurd2011 (267) E.L.T. 134 (Tri. - Mumbai) CJCTT]
LCommissioner Lbf I Central (Il Excise, (1 Kol. DOV Versus (I Kusum [T Products[Ltd. 2012

(283) E.L.T. 433 (Tri. - Kolkata)dO OIn0lO Oviewl[
Lof[Tthe[LThbove,[Tthey[ I prayed[Tio[Thllowl[Ttheir[Thppeal[Tby[T$etting[Thside[Lthell
0i m p u g n e d o r d e r . O o 3 . O

[During[Thearing, [ Tlearned (I Counsel (L éxplained [(Tthe[Téntire[T$cheme[Tincluding[J[DTAL]
Céntitlement[CAnd CCthe Ofprovisions Lo fCIMNotification 123 /2003 o Ompress CCthat [
Lt hey Ol Ohavel Onotld Obreachedd OanyUO
[of[ITthe[T ¢tonditions[Ibf[TForeign[ITrade[IPolicy[Lbr[Tthe[1Felated hotifications[]
Lssued OlbyILCBIC.LJLALOWrong Ll éase[lChas L been[1limade [ Against [1lthem [l for[l
Cemandingldifferential [1Luty Ll0Wwhich LOsOChotHpayable G FOB U Yalue 1L
[MeemedléxportsOsCAdded o LI[FOBOFaluedLof [ physical léxports L for [l
O d e t e r m i n i n g O
[DTALL3ales[ L éntitlement[ Land[Ttheir[ [ ¢arried [ [Horward (IDTA[T3ales[ Léntitlement[ Tis[ Talsol]
Callowed.CTheCgoods Ll ¢leared JOn LICDTA LCAre C$imilar Lo LICgoods L éxported Ly [
O t h e m O
Cand[Ttherefore, LTHT TAll[ THhese[Tfactors[ Lare[ T ¢onsidered, [ Thol Ldifferential [T duty[ Tdemand[]
Oremains[Chgainst[Ilthem. CHe L hlsoOmentions Clthat [l éxtended LlCperiod EsCThot [
B[] [ Pagel[E/12185/201900nvokable O0OnOthis (Ctase (Chs (CtheyOdChave CCbeen
Liling[Oregular returns Clwith ClCthe L department. (Il He Calso Lll$ubmitted Ll following [
Ctasedaws[[toCsupportlhis[T tase[ThAnd[prayed to allow their appeal J3-CICTT]
[LCommissioner [ Lof[ T Central[ T Excise,[ I BangalurulIVs.[TGlobal[TGreen[ TCompany[1Litd -
2 0 2 2 (3 8 1) E L T 6 3 9 ( K ar . ) O O OdOd
[B.[ITR.[TS$teel (I Products[MTPvt[TLtd [(1Vs.[TCommissioner (Lof[ TC.[TEx.,[TNavi[TMumbai-[]
2021 (378) ELT 356 (Tri.-Mumbai) OOTICABICOMurnamatics dCVs. OCCommissioner OCbf O
LGSTOLXCC. OCEx.,[dCChennai- 12019 [[{366) ELT 1048 (Tri.- Chennai) (4. ([ Learned ]
[AROCbnOOdhedCbtherOChandOdkeiteratedd[thed [findingsO [bfd[thell
LCommissioner[Tand [ T$ubmitted [ Tthat[ Tthe[ T Adjudicating[ T Authority[Thas[T¢learly[Theld[]
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that Othel OgoodsU Usold/clearedd by Uthelld Oappellantd
OnIDTA[MAre[Thot[I$imilar[Tio[TWwhat[1[has[I[beenéxported L1lby[1[themCAnd[]
Othus,d Ohel OhasO Orightlyd Oconcludedd Othat Othel
Cappellant[Thas[T¥iolated (T#he[T¢onditions[(TofLTFTP[Tand [Tihe[Ttelated (I Notifications.[TTol[]
Cdite[MHew[ Téxamples[Tofl Tdimilar[Tgoods, [ TheTdraws[Tdur[Tattention THo[age[Tdo Lo Tihe[]
Cappeal Lllnemorandum [Cllvhere [[ihe Cappellant ClChas[CC¢élaimed CICthat ClCthe ClCproduct [
Y Carisoprodol (I CAnd ' [Tizanidine CHCLLIY OChre dCshown O CAs L [MMuscle
[Relaxant.LJ[AsOCperOChim, OO fLbothOChred[tompared,d[theyChre L hot
Ceommercially[1linterchangeable[1[And to support his say, he produces the following table:-[1
[(What is CarisoprodolldJIWhat is Tizanidine[d[Carisoprodol s ICA I Dmuscle [ Tizanidine [
Qs OC$hort-acting (relaxer Ll that Cllblocks Clpain ClOnuscle Ctelaxer. IOt CDvorks Cllby [
[Ldensations[Tbetween [ Lthe[Therves I blocking[1[herve[{limpulses [ {pain1And the brain.[]
[$ensations) [Lthat[TAre[Tsent[Tio[IyourJ[Carisoprodol1Hs[hsed J[togetherlbrain.]
OwithOOrestLJCAnd CCphysical [Ttherapy [ Tizanidine s Chsed o ireat [ to [l treat ]
[dkeletal LllnuscleCspasticity[Iby[ Ttemporarily[ T telaxing[1[ ¢onditions[1L$uch LCas[Ipain[]
CorOOmuscle tone.dOnjury. LG [T] [T Page[1[E/12185/2019 I Carisoprodol Lll$hould ClConly[]
[beOCTizanidine (dCmay[CChlso OCbe OChsed Ofor CMised Clfor CC$hort CDperiods i {up o
[purposeshotListed LI0n Cthis wo LCbr [ three [10veeks) Ll because 1 medication
guide.[thereJOsCho CCévidence CICofLIGts CCéffectiveness LJn Cllong Clierm Clhse (CAnd O
ChnostCkeletal dOmuscledOnjuriesdChredCgenerallyJCbf[1[hortd[Huration.
[CarisoprodolILs [ ¢onsidered LICALI ¢ontrolled Lll$ubstance LlAn LIl the Ll United Ll Btates. [
[Prescribedd ford [Nocturnal OLeg OCramps, Muscle Spasm.[
[Carisoprodol[Tinay[Thlso[ITbe[Thised dforOpurposesdChotOisted d0nthis
Leomparison guide.[1C4.1 OOt OHsOChlsoHChisOG$ay CCthat ICA LI Cbunch CbfCC$imilar [
g oods O OhavingDd Oal OparticularUO
(therapeuticlIValue[ T¢annot[The[T¢onsidered LI T dimilar[ [T TH#o[ TAdnother[Thunch[Tof[ Tdimilar[]
LgoodsUhaving[CAL[particular[ItherapeuticldYalue. [ For[éxample, [ 1l imedicines[]
OwhichOChre[CAntidepressants[1C¢annot[be 1 $aid (1o Lllbe L $imilar [tonedicines [
O w h i ¢ h O La r e O 0anticamnocer . O
[He[Ttherefore,[ Tpleads[Tthat[ Tthe[ Tappellant[Thas[Thot[ Tproduced  Lany[Tdatal Tor[Tdetails[]
[to establish how their products have been termed as "similar goods".[IL4.20COnCCdther[]
Dpoints[taised LIy 1 the[I[T.earned [l ¢ounsel,[1The[1l$tates[ I that[ 1 the[ I ¢ommissioner[]
OnUChisOOmpugnedOCorder§ustified 0nvocation LILbf[ T éxtended LI period LICAnd [l
Chon-inclusion LCofTITFOB Oalue LCof LT deemed Ll éxports Hn [ the LICFOBOYalue LICbf
Ophysical dCéxports. [IlHe CChlso CGustifies(lCAnnexure [ICA1 CCgiving [l details CofCICgoods [
Leleared OnLIDTAOCOnly[1CAnd L[the Ll$ame L[vere [LlChever LLéxported LllbyI[the ]
CappellantCJCWhich is a clear violation of FTP and concessional notifications. L. LIlWeChave [
Cheard LltheLltival Ldl$ubmissions. JLWe O find [Tthat[Tthe[Tinain[Tissues [ Tin [ this case
are:[Jdo[1] [T Page[1[E/12185/2019[1Ch) (I Whether [JLFOB[¥alue ILdf[ILdeemed (1L éxports[]
OsOOiabledodbedChdded o physical [l exports for determining DTA sales
entitlement? 0 Ob)OOWhetherOd Ogoods O
Cean[IbelI$old/cleared [ Idan[IDTALLby[ITmore[Ithan[T 0% [Lof[ITthe[TFOB[Yalue of
export of a particular product? 00 Oc) O
[Whether[ L goods[Tsold [ Tby[Tthe[ Tappellant[Tin[TDTA[T4re[Tdimilar[T#o[ Tthose[Téxported[]
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[by him or, are there any goods which were only cleared in DTA? [
Ld) (TWhether[Téxtended [ [eriod [TEs[ Tightly[ Tinvoked [ [for[Tin[Tthe[T¢ase[ Tdemanding[ Tduty[]
for the larger period?U 5. 10 WelOdindOdhatddhelChppellantO ChasOl
OclaimeddOandOOalsodOsupporteddObyd0Ovarious O
C¢ase[Tlaws[Tihat [(TFOB[I¥alue[Tofl Tdeemed[Téxports[Tshould (e Tincluded (in [(TFOB[I¥aluel]
Lof[Tphysical LLéxports[ [for[ Ldetermining[ [the[TDTA[Tdales[ Léntitlement.[TWel[Thave[Tgonell
Onto¥arious Ll ¢ase L laws[Cand Lfind CICthat Clfthe CC¢ontention ILof LT the LCAppellant [
OsOCeorrect. JOndheCtaseJbfI[M /s 8hree[d[RohinilJ[Enterprises [ Ws[]
CCommissioner dCbf0Central (1[(Excise, d[Surat-I,dGhisCO00ribunald{idedCbrder
Creported JCAtCIC2017(346)E.L.T.(46100Cheld (Cthat (Jthe alue CofClCdeemed ClCéxport [
OsCalso (o Cbe [taken LlMnto LChccount or [l dletermining [0 50% CCof L1 the (ICFOBO
[(Waluel CwhichO Owilll bel Upermittedd Lo [hed Lsold 1 Clto
Cdomestic[Tarket.[TThis[ Torder[Thas[ Talso[Tbeen[Taffirmed 1lby[ 1l Hon'ble[DLSupremell
[CourtCAsreported Fide [ 2017(346)ELTUCA-136(SC).JSimilarJfinding Jvas [
Lgiven Il by[l[Hon'ble[1LSupreme 1L Court1An [ the[1 ¢ase 1L of[ 1 Virlon [ Textile 1L Mills[]
[(Limited (IVs[I Commissioner (Lbf[ T Central (I Excise, [IMumbailTteported (TAt[12007(211)
CELTOGR57(SC)OCAnd OChgain (O0Gn OCthe OCéase (Cbf Mnion OCofCIndia Vs OCArvind [
[Cotspin[Ttteported [(Lat[T2022(382) [ IELTLLF35(SC).[IOn[Tthel[Tlater[T¢ase, [ Tihe[TissuelTvas[]
OhetherJDevelopment[IL.Commissioner[ I ¢ould[Thave[Tteviewed [ Lits[ L dlecision[Tdated[]
[£6.11.1999,1[bf[1CAllowing LILDTA$ale[ byl talculating[1[éntitlementdhpon[]
Ce¢onsideration[Lof[ Thoth[Tphysical [ TExports[Tand[ Tdeemed[Téxports, [ Tafter[Tiore[Tthan[]
Hour[lyears[Ton[Td5/05/2004,[Ton[Tihe[Tground [MTihat[TAppendix[T42[Tof[ TThe[THand[TBook[]
CofOIProcedure dhad Clbeen CllAmended (o Clhnclude Cphysical ClCéxports Clfor (ICDTAL
Céntitlement. Hon'ble Court in para 10 observed as under:-L31[T][TPagel1[E/12185/2019]
Ho."MIn[M¥iewl Lofl TThe[ Tdbove[Tposition Lol [Tawl Témanating[ Tfrom[TparalT¢.9(b)[ Lol [Thel]
LEXIM O Policy Chs$tood LAt LIthe elevant [ }ime [JChnd L[ the L[ decision LICH ]
CthisLCourtIOn OVirlon OTextile LIL{Supra), [1the ery Ll basisLILbf[ 1 the (1L 8how[]
[Cause[1[Notice[1OnthisCatter[1ltothe [ Fespondent L $eeking 1o LI guestion ]
Ot held Opermissiond OgrantedO Oafter U
Labout[Mien[T¥ears[Twhen[Tit[ Thad[Talready[ Theen[Ldperated [ Land [T éxecuted,[ T¢annot[Thel]
Ceéountenanced. Ll For[[thisCteason [CAlone, Ll thisCChppeal Lllvas Lltequired Lo CCbe [l
[Hismissed."[Therefore,[dthisddssuellheeds[telookl[byll1lthed[dearnedl
[Adjudicating[1l Authority[1LAnd LlCheLDmay [ ¥e-check OWwith Clthe L bffice 1oL the ]
[Mevelopment[ILCommissioner 1[Fegarding[1lthe [ practice[1Chdopted Lllby 1 them s
per OCEXIM O[Policy (Chs [T$tood [TAt[Tihe ([Felevant (0[kime, Jbefore (dCHetermining ]
[lwhether [ Othell Oappellantl [Ohas OexceededOODTAO
[$ales[Tbeyond [Ttheir[Téntitlement[Tto[ Tdemand[Tdifferential (T duty[Thnder[INotification[]
[No. 23/2003-CE dated 31.03.2003.005.20Ot0O0sOCAlsoddheOCklaim O CofC1the
Cappellant Clthat OGO TALD$ales CAre [Mwithin Ll the LCdverall Iimit LICof 50 % LILbf
Ohed[FOBOalue,ddhenOdtheredOsOChod bardOnOCklearingd Chny Ol
C3pecificllproduct (IThy[Tinore[Tihan[T$o%[Tof[Tihe TFOBI¥alue[Téxport[Lof[Tihat[Tproduct.]
[DuringCarguments, [learned LILCounsel Llvas[1LAsked Lllto Ll produce LChuthority Ll for L]
Cmaking OthisO Oelaim O Obutd Chel Oecouldd Cnot Oproducell
Cany[L$uch[Tguidelines/ [T Authority.[JLThe[d*elevantJprovisions JLof L[ Foreign L Trade ]
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[(Policypertaining[ 1o LJLDTAL$alesCI&ntitlement on FOB (para 6.08 (a) & (k)) are as
under:-76.8JDTALSale HLofLI[ Finished I Products/Rejects/Waste/ [l Bcrap/Remnants
a n d B v - p r o d u ¢ t s O O ( a ) 0O
[nits,[Tother[Tthan[T gems[Tand[Tjewellery[Tiinits,[ Timay[T$ell[ToodsThptoIL50% ]
CofIFOBOFralueOCbfCICéxports, LT$ubject o O Fulfilment CofCpositive ILNFE, [Ton [
[payment[ILbf[ 1 ¢oncessional (1L duties. (ILWithin [l éntitlement ILOfILDTAC$ale, 1lhnit [
ChmayUGsellOn OCDTA, OGts LOproducts LM$imilar o LCgoods Lwhich CCare Ll éxported [
Cor[Iléxpected L1ltoLIlbe Il éxported LIdrom L hinits. L1l However, L1lhnits1which ClCAre [
Ohmanufacturing Llland LCéxporting[llmore[[than LldneLlproduct Il ¢an LL$ell Ll Any LICof ]
[Cthese Jproducts d0nto CICDTA, ClChpto LIE$H 0% LILHf LILFOB OFalue Cof T éxport LICdfCICthe [
[(kpecificO products,d[kubjectd o dthed [konditiond Ckthat Ckotald
[DTA[L$ale[Tdoes[Thot[ 1 éxceed Il thedlbverall[1Léntitlement1Cof[1LE0% LILofLILFOBLI
alueLofICéxports[Tfor[Tthe1hnit, [ICAsCCdtipulated ClChbove. LIINo LIEDTA L $ale LICAt [
Ceéoncessional ILdutyl[$hallldlbed[permissibleHnFespectILof[ 1 motorC¢ars,[]
ChlcoholicOiquors,dbooks,[1[teall[h2[T] [T Pagell1[E/12185/2019{except]
Oinstant[Tiea),[ Tpepper[I&[Tpepper[ITproducts,[ Tinarble[Tand[Tsuch[Tother[IlGtems as may
be notified from time to time. (k) OOnOC¢ase OCofCChew OCEOUs, OChdvance OCDTA O Sale
LwillCbe LIl Allowed Lhot Ll éxceeding L0 % LLofLLHts LIl éstimated L éxports[Ifor[ 1 thel]
Lirstear, LlCexceptLlpharmaceutical l0hinits L Lvhere L1[this LOwillL1CbeCbased [
LonOOitsOOestimatedOOexports Ofor the first two years."
(Wel[Tfind[Tthat[ Tthere[ Ti[ TA[Tlimit[ Tdn[TDTA[T3ale[ Tofl TAnyl [dpecificlIproductl Thot[Tinore[]
(han[T$o%[Tof[ Tihe [ TFOB[I¥alue [Tl Téxport[Tofl THhat[Mparticular[roduct[Tsubject[Tio[Thot[]
exceedingd Ooverallld ODTAO Osales O
LentitlementUOofl5 0% Lo f HLDFOB Ullvalue Uldof e xports. LI n O
(act, [Tvastes, [ Tand [Thy[ Tproducts[ Teétc[ Tl Tintended [THo[ Thel Tdleared [ Tin[TDTA,[Tare[ TAlso[THol[]
Cremain O 0Owithin OCthe OCbverall Oimit OCbfO0Cko0 % O CbfIGhe O FOB O Hralue b
Céxports. LILWe [ therefore,[1LAre[1hot[ [ ¢onvinced Llvith LIl the [llArguments LILof[ 1 the[]
Oappellantd Oandl Oaccordingly,K6 0O
remit[Tthis[Tatter[Tio[1the[Tlearned [T’ Adjudicating[TAuthority[Tio[T$ee I3f[1this[]
Uimit[Thas[Theen[Tbreached [Tin[Ttespect[Lofl IDTA[T3$ales[Idfl [any[L$pecificClproduct.]
(n[T¢ase,[Tthis[T¢ondition[Thas[Theen[ Tbreached [ Tin[Ttespect[ Lof[ [any[ TdpecificLIproduct,l]
CtheCappellantJC$hallCCbe Ll liable I o Lpay L éxcise LlCduty Lllas[per L the [l televant[]
Oprovisions. O Os5.30 O1tgd Ois O OalsoO
CthelT¢laim [T bf[Tthe[Thppellant[Tthat[Tthe[THepartment[Thas[TWwrongly[1[hlleged[]
Cdis-similarity CILofC 1 the ClCgoods [ ¢leared LIHNn LITDTA D $ale [ Yris-a-vis L those ClCéxported [
CbyUthem. JCWith OCthe OChelp Lo LICA LOist LICbf LlCproducts, LItheyClChave LlLdrawn [
Chttention LICof[1thisI[Bench o léstablish[L1[that[1[the [ productsC¢leared L1En [l
OD T A O s al e s O ar e O s imilar O
[dollTthose[Téxported[Iby[Tthem.[IThey[Thavelltelied[TbnlTthel[Tdefinition[Lbf[]
CIsimilar[Tgoods 1 [Tas[Tper[Tihe[ TCustoms[TValuation [(I{import[Tdf[ Tgoods) T Rules,[ T2007,]
Ctlarificationsd0ssued dCbyOdthe DCCBICHOCAnd O udicial dCpronouncements by [
ariousLILCourts/Tribunals[Itegarding 1L éxtending [ I[the [ benefit (ILofLITDTA I $ale[1Ldn[]
C$imilarOCproducts. LIl However, Ll0vhat JOs O imilar (O CAnd O0OWhat OEs OO hot O
L$imilar[(TIThas o LMbe [$een Hn Lhe LlOight OCof L ¢omposition L& [ hse LICof]
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CeachUOlbroductdOwith[O[dheChelpOCbfld[guidelinesOssued by LCBICO
CAnd[(I Foreign[ITrade[Ipolicy.[ T Composition [ Land [Thse[Tbfl Il Pharmaceutical JCdrugs[]
OsOCAOChighlyechnical C$ubject lLAnd [l therefore, LIt Cwill 1l be 13 [T [T Page[l
[E/12185/2019proper LIEf L the I $imilarity LCdr CCdtherwise s [CAdjudged Clby Ll the [
OearneddC.Commissionerbased dCbnCparametersCdfLICtomposition, Chse for [l
0 s p e ¢ i f 1 ¢ 0O 0 a i 1 m e n t s , O
[(irade[Lor[Tproprietary[Thamel[Tétc. [T For[Tthis[Tpurpose[TAdjudicating Il Authority[ I ¢an[]
CallowOCAppellant o LC$ubmit LCdn Lthe [CbasisLILof Ll éstablished LIl Pharmacopoeias[]
OikeO[British[J[Pharmacopoeialllor[I[Indian[ 1 Pharmacopoeialllbr similarity based on

p r o d u c¢ t p a t e n t . O O 5 . 4 0O
[TheThppellant[Thas[Thssailed [ Tinvocation[Tof[Téxtended [(Tperiod,[Tdon[Tthe[ 1 ground
[that[theyUOveretegularly 1filing [ILER-2 Lteturns L1vith [ thed[Department, [
ChuarterlyldCAnd ChAnnual Cperformancereports[1CAnd OChlsoOntimating LICDTAL
Ctlearances[[toJ[theJ[Development ILCommissioner.[JLWehowever, [1dind Jfrom [
Ctheir LER-200returnsOldthatOdconsolidatedOldfigures/detailsd
Cof[Tgoods[Ttleared [Tin [T DTA[T$ale[Thre[Tentioned [Iwhereas[Tissues[Tinvolved [(Tin[]
[(Rhe[dpresent[Ttase[Thave[Thrisen[TaAfter[TdeeperT$crutiny[Tdf[Tdocuments[Tdf[Tthel]
[(Appellant[Iby[Tthe[ Lbfficers.[ IThe[Tissues[ IT$uch[TAs[T$imilarity[Tof[Tthe[Tproducts,]
[DTAOC$ales[1léntitlementvith [l teference [llto LJCéxports ILAnd L ¢arried I forward [
[balanceILofL I éntitlement LICAt [ the [l ¢loseILof[ 1 the[Tprevious[Lduarter,[ T¢annot[Thel]
Cknown[Tfrom[Tthe[Tdetails[Tprovided[ I byl Tthe[Tappellant[Tin[Ttheir[TER-2[Tteturns[]
Cand/or[Iin[Téther[Tintimations.[TThese[TWere[Tknown[Tto[Tthe[Tdepartment[Tonly[]
OwhenChppellant'sCtecords[Tvere [ Thudited [T by[Tthe[Tbfficers[Thich[Tbtherwise[l
LWouldChave[temained LlChinnoticed. Cln OCpara L1049 LICbf[1ChisCCbrder, [l 1.earned [
[Commissioner[ Thas[Tdiscussed[Tthis[Tissue[ Tin[Tdetail [ TaAnd[Tjustified [(Tinvocation LICof]
Céxtended [lperiod JOn LCthis[CC¢ase. 1L Keeping LI0On LEriew HCof L[ the [ facts [En LCthis [
Cease,[1WwedChgree[1With[1[the[Tfindings[ T 6f[ Tthe[Tlearned [T Adjudicating[Tauthority[l
Con[thisC0ssue[CAnd CChold CIfthat [T éxtended [T period LT of[Tlimitation[Thas[ T ¢orrectly]
[been invoked.dO 4[] [T Page[1[E/12185/2019 6. ICWith[OCAbove [lbbservation, d0ve [
Ltemit[I[the[Catter 1o [ the [l Adjudicating [ Authority [l[for[deciding [1drarious ]
Ossues[taisedlbyll[thelChppellantChfreshd0Onthedight CbfLChbovell
[Cobservations[1CAndI[then,[[te-determine Ll tentral LlCéxcise LlLduty[1[liability on the

appellant, if any. The appeal is allowed by way of remand.[J[{Pronounced in the open court

on[126.12.2025[1){SOMESH ARORA)CICMEMBER ( JUDICIAL ) CJL{SATENDRA VIKRAM

SINGH)OIMEMBER ( TECHNICAL )[JRakshall
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